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A NEW USE—A NEW INDUSTRY—'‘‘Waffles"’ in the form of cushions, automobile seats, 
mattresses, etc., as pictured on our cover, are ‘‘grilled’’ daily in rubber company plants 
that resemble giant kitchens as much as the finished products resemble outsized waffles. 
Creamy latex, or rubber milk, is whipped up with a dash of seasoning, in the form of 
chemicals, and is then baked in a mold to produce air-foam rubber cushioning that is _ 
lightweight and lasting. The process sounds simple, and theoretically it is,, but it re- 
quires as much technical skill as glass-blowing or diamond-cutting. During the war, 
the manufacture of foam-rubber cushioning was virtually stopped because of the rubber 
shortage, but today’s expanding production, while taking out the coil variety, is putting 
new “‘spring"’ into the cushion business. 


Photograph by Acme. 


Printed in U. S. A. Copyright 1952 by Commerce Clearing House, Inc. 















Cost of Living 


Earnings in 
Manufacturing 


Labor Force 


New Benefit 
Claims 


New Strikes 


industrial 
Production 


Manufacturers’ 
Sales 


Retaii Sales 


Wholesale 
Prices 


Construction 


Business 


Failures 
386 





Economy 


Se ee ee ee ee ee 





Climbing food prices between March 15 and April 15 
caused the Consurners’ Price Index to rise for the 
second time since its substantial drop from the record 
high of 189.1 in January. Mid-April’s index: 188.7, 
compared to March’s 188.0 and last April’s 184.6. 
Apparel and housefurnishing prices, on the other hand, 
declined for the seventh consecutive month. 


Preliminary estimates place manufacturing employees’ 
average weekly earnings at $67.20 in March, a rise 
ef 17 cents from February’s revised $67.03 figure. 
Last March’s average: $64.57. 


Increased farm employment accounted for the bulk of 
a 225,000 rise in the civilian labor force to approxi- 
mately 61.7 million in April. 


New claims for unemployment benefits dropped only 
slightly in March to 867 from February’s 890. As to 
the total workers unemployed, April figures reveal a 
dip to 1,612,000—the lowest since last September. 


About 240,000 workers took part in the 400 new strikes 
beginning in March, an increase of 50 from February’s 
350 work stoppages. Also increasing—man-days of 
idleness to 1.4 million. 


The loss of steel output from banking furnaces early 
in the month was largely responsible for the index’s 
drop to 217 (preliminary estimate) in April. March’s 
index was 220. 


Sales at all levels dropped in March. From $23.3 
billion in February, manufacturers’ sales declined to 
an estimated $22.1 billion. Inventories remained prac- 
tically unchanged at $42.2 billion. 


Retailers’ sales dropped also in March to about $12.4 
billion, compared with $12.9 billion for February and 
about $12.6 billion last March. Inventories: about the 
same at $17.8 billion. 


Again wholesale prices oozed downward in April 
causing the index to waver slightly above 111. Latest 
weekly index for April was 111.2. 


A record for the month of April was set in total new 
construction outlays of almost $2.5 billion—7.6 per 
cent greater than March’s total and about 3.5 per cent 
over last April’s. Public expenditures turned up the 
greatest increase of 12 per cent over last month, 


Industrial and commercial failures jumped to 715 in 
March. Last March’s total: 732. 
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Employer Unfair 


Practices 


Under the Taft-Hartley Act—Ill 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


JT ABOR LAW is first and foremost law, 

and nowhere is this point more clearly 
evident than in our consideration, started 
last month, of the distribution of judicial 
power as between the National Labor Rela- 
tions Board and the several United States 
Courts of Appeals. As in every field, “the 
law” in labor relations is a composite of 
substantive rules, defining what disputants 
may and may not do, and supposedly neutral 
procedural rules, defining the processes of 
proof and decision. We are concerned in 
this article, as we were in the preceding one, 
with the latter phases of labor relations law. 
Just as the substantive rules often call for 
analysis of underlying social and economic 
policies, so the procedural rules lead natu- 
rally to consideration of the underlying 
purposes and the role of law itself. Thus, 
in continuing our analysis of the Taft- 
Hartley Act’s changes in the rules govern- 
ing the relationships between the NLRB 
and the federal courts, and especially in 
evaluating those changes as they seem to 
be working out in practice, it becomes 
necessary to inquire into the role of law 
generally in labor relations problems and 
to explore, however tentatively, the consid- 


erations relevant to the vesting of greater 
powers in the United States Courts of Ap- 
peals. We have chosen as our starting 
point the case of Arthur Winer Inc. v. 
NLRB; in which the United States Court of 
Appeals for the Seventh Circuit completely 
rejected the findings of fact made by the 
NLRB and therefore denied enforcement of 
the Board’s order against the employer. 
We intend, in dealing with this case, to do 
two things: First, we shall try to establish 
some firmer understanding of the practical 
meaning of the new rules of judicial review 
set forth in the Taft-Hartley Act’ and ex- 
plained by the Supreme Court in Universal 
Camera® and Pittsburgh Steamship ;* second, 
we shall at least open up an investigation 
into the basic issues presented by the shift- 
ing of authority from the NLRB to the 
courts in unfair-practice cases. 


Arthur Winer Company v. NLRB 


The Winer case involved charges to the 
effect that the employer had violated Sec- 
tions 8 (a) (1) and 8 (a) (3) of the NLRA. 
The Board, approving the trial examiner’s 
findings and recommendations, held the em- 





121 LABOR CASES { 65,791, 194 F. (2d) 370 
(CA-7, February 26, 1952). 

2 Secs. 10 (e) and 10 (f), the National Labor 
Relations Act, as amended by the Labor Man- 


agement Relations Act, 1947. 
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* Universal Camera Corporation v. NLRB, 19 
LABOR CASES { 66,191, 340 U. S. 474 (1951). 

*NLRB v. Pittsburgh Steamship Company, 
19 LABOR CASES { 66,192, 340 U. S. 498 (1951). 
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ployer guilty on both charges.’ The Court 
of Appeals for the Seventh Circuit vacated 
both findings on the ground that neither 
was supported by substantial evidence on 
the record considered as a whole*® To 
clarify our conceptions of how the new test 
of the conclusiveness of NLRB findings 
operate, it will be well to sketch the exact 
charges and all the relevant evidence on 
each, the evidence militating against the 
employer and that in the employer’s favor. 

The employer allegedly interfered with, 
restrained and coerced his employees, in 
violation of Section 8 (a) (1), by interro- 
gating employees concerning union activi- 
ties; by offering them benefits, in the form 
of increased vacations, again allegedly to 
deter them from joining a union; by super- 
visory surveillance and questioning of em- 
ployees concerning a union meeting; and, 
more generally, by discharging two em- 
ployees allegedly because of their interest 
in the union. These discharges were charged 
and held by the Board to be independent 
violations of Section 8 (a) (3); but the pre- 
sumed illegality of the discharges was also 
used to establish a basis for the alleged 
8 (a) (1) violation. 

In each instance we shall cite the evidence 
relied upon by the Board, and then give the 
court’s view of the evidence. As to the 
interrogation by the employer himself, the 
Board merely pointed out that he had called 
three employees, all women, into his office 
and had asked them “about any dissatis- 
faction that was taking piace there.” This 
questioning occurred, the Board noted, soon 
after the union had begun organizing the 
employer’s plant in August, 1949. The 
Board’s brief on petition for enforcement 
before the Seventh Circuit clearly implied 
that the summons to the employer’s office 
and the subsequent questioning were un- 
precedented.” Further, the Board empha- 
sized the fact that the employer had asked 
one of the women “how the girls felt about 
the union,” and another as to “what the 
union had to offer.” During the same meet- 
ing the employer indicated that he intended 
to give longer vacations. On this evidence 
the Board held that the employer was guilty 
of coercive interference. 


Reversing the Board, the court cited the 
following evidence: Prior to the meeting 
there had been a troublesome drop in pro- 
duction, and the employer testified that he 
had attempted in the meeting to get to the 
bottom of that problem. During the meet- 





ing the employer also said: “As I under- 
stand it, you are trying to organize a union. 
If that is what the girls want that is what 
they can have.” The discussion led to the 
conclusion that one of the machines was 
ineffectively placed, and subsequent reloca- 
tion of the machine did in fact increase pro- 
duction. Further, the court pointed out 
that the employer had not asked any of the 
employees present at the interview whether 
she or any other employee belonged to the 
union or engaged in union activity; that the 
extension of the vacation was admittedly 
not conditioned on forsaking the union; and, 
finally, and perhaps most important, that 
the trial examiner himself found that the 
Board’s general counsel had not sustained 
the burden of proving that the employer was 
even aware of any union activity at the time 
of the meeting. 

These items of evidence, either not con- 
sidered by the Board or if considered re- 
jected as unimportant, were in the court’s 
opinion sufficient to establish that, on the 
record considered as a whole, there was not 
substantia! evidence of coercive interference. 
The inference logically to be drawn from 
all the evidence, the court concluded, was 
that the employer neither intended to coerce 
nor actually succeeded in coercing the 
employees. 


ET us review the whole matter more sys- 

tematically at this point. The Board was 
under the obligation of proving that the em- 
ployer was guilty of coercive interference 
in employee rights to form a union of their 
own choosing. Successful performance of 
this obligation requires the Board to show 
either that the employer intended to coerce 
or that the natural consequence of his activ- 
ity was to coerce. At bottom, what the 
court held was that neither had been shown. 
The evidence, in the court’s view, did not 
establish an intent to coerce. The only 
possible ground on which the Board could 
have based a conclusion of intention to 
coerce was the coincidence in time between 
the discussion and the union’s crganizing 
campaign. At the very least, the court sug- 
gested, the Board would have to show that 
the employer was aware of the organizing 
drive; and it would have to show more if 
the Board’s inference of coercive intent was 
to overbalance the noncoercive implication 
carried by the employer’s testimony to the 
effect that production difficulties accounted 
for the meeting. 





594 NLRB, No. 97 (1951). 
* See footnote 1 above. 


‘Brief for the National Labor Relations 
Board, footnote 3, p. 3. 
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As to the coercive effect, actual or prob- 
able, the Board relied on speculation, while 
the court fastened on the positive evidence, 
neglected by the Board, to the effect that 
the employer had directly indicated his will- 
ingness to “go along” if what “the girls” 
wanted was a union. Further, the court 
pointed out that the probability of coercive 
effect was minimized by the evidence that 
the employer had not asked any of the em- 
ployees present whether she, particularly, 
or any other particular employee had actu- 
ally joined or favored the union. 


Finally, as to the vacation, a fact not yet 
disclosed here must be mentioned now. Ap- 
parently the expanded vacation program had 
been planned before the union’s campaign 
had begun, or certainly before the employer, 
in the court’s language, “could have had any 
knowledge of any union activity in the 
plant.” Thus it was difficult for the court 
to see how the Board had carried the burden 
of proving that the vacation was designed 
to “coerce” employee choice in regard to 
unionization; and, since the vacation was 
not conditioned on resistance to the union, 
it was similarly difficult for the court to see 
how it could have the effect of coercing. 


The plain conclusion, in the court’s view, 
was that the Board had not established, on 
the basis of the relevant record evidence as 
a whole, that the employer had interfered 
with, restrained or coerced employees within 
the meaning of the act, by calling the meet- 
ing, by the questions asked during the 
meeting or by the expanded vacation pro- 
gram. Naturally, sensitive and intelligent 
persons will not be entirely satisfied with 
the result reached. There will always be a 
question as to whether or not the employer 
was really noncoercively motivated, or as to 
whether or not the occurrences had a 
coercive effect. And it is this lingering 
doubt which, perhaps more pointedly than 
anything else, emphasizes the intangible 
frustrations inherent in our subject matter 
and perhaps in the legal process as a whole. 
Still, the immediately relevant question is 
a far narrower one: Was the court justified, 
under the test as established by the statute 
and as formulated by the Supreme Court, 
in holding that the employer was not guilty 
of an 8 (a) (1) violation? Is it any help 
to ask whether the court faithfully took 
“more responsibility for the fairness of the 
Board’s decision than some courts had taken 
in the past”? Or is it more helpful to ask 
whether the Board, or the court, or both, 


had tolerably fairly disposed of all the evi- 
dence in reaching the respective conclusions? 


But we shall postpone further speculation 
on this until the other factors in the case 
have been discussed. The matter of sur- 
veillance and questioning by one of the 
supervisors may be dispensed with briefly. 
The Board automatically held that question- 
ing as to the occurrences at a union meet- 
ing was unlawful. The court, on the other 
hand, ruled to the contrary where there was 
no evidence either that the questioning was 
a part of an antiunion course of conduct 
or that it had any coercive effect. Here 
we seem to be faced with something other 
than a “substantial evidence” problem. 
What is involved here seems to be a ques- 
tion of the significance to be given to a par- 
ticular course of conduct. Or perhaps it is 
more precise to say that this problem is 
concerned more with another phase of the 
Taft-Hartley evidence changes than with 
the “substantial evidence” change. Perhaps, 
as suggested in’ the preceding installment, 
it was this matter with which Congress in- 
tended to deal when it provided, in Sec- 
tion 10 (c), that the Board was to reach 
legal conclusions as to the existence of 
unfair practices only on the basis of the 
“preponderance” of the testimony. For the 
question here is not whether a given fact 
exists—the kind of thing with which the 
“substantial evidence” test is concerned— 
but what the legal significance of a proven 
fact is. The Board, with the approval of 
the Supreme Court under the Wagner Act, 
is accustomed to rely on its “expertise” in 
some situations of this kind. But the 
Eightieth Congress largely rejected the con- 
cept of “expertise,” and the “preponder- 
ance” requirement was its method of stating 
its rejection. In short, the Congress did 
nut want legal conclusions as to the exist- 
ence of unfair practices to be based on “ex- 
pertise”; it wanted evidence to the effect that 
undisputed employer conduct did actually 
have the effect proscribed by law.* If all 
this is sound, it would appear that the 
court’s view as to the legal significance of 
the questioning by the supervisor is far 
more cogent, in terms of legislative intent, 
than that of the Board. 

We revert to the “substantial evidence” 
problem in connection with the discharges. 
The Board concluded that two women, 
Little and Munyon, were unlawfully dis- 
charged. This conclusion was based on the 
finding that in both cases the employees had 





®See 3 Labor Law Journal 243 (April, 1952) 
at pp. 303-304, and 3 Labor Law Journal 307 
(May, 1952) at p. 354. 
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been discharged to discourage union mem- 
bership and activities. The evidence on 
which the finding was based in the case of 
employee Little was as follows: Little 
joined the union in July of 1949; she fre- 
quently discussed union matters with other 
employees; she attended a union meeting 
on September 6, 1949, and had, in response 
to a direct question, told a supervisor that 
she was going to attend the meeting; at the 
meeting, Little took an active part, and this 
fact was conveyed to the supervisor by 
another employee, who had been asked by 
the supervisor to report on the meeting; 
three days after the meeting, Little was 
called into the plant office and discharged, 
the discharge being expressly based on the 
feeling that Little was “dissatisfied” with 
her work and on the suspicion that unusual 
difficulties with her machine were owing to 
her consistent failure to oil it properly, as 
she had been instructed to do. At the time 
of the discharge, Little asked: “Are you sure 
that you are laying me off on account of 
the machine, or are you thinking that I may 
be a Union instigator?” Giving some em- 
phasis to this remark, the Board found that 
the discharge of Little was unlawfully 
motivated. 

The court ruled that the facts provided 
no reasonable ground for the finding of 
discriminatory motivation in the light of 
other undisputed facts in the record. These 
other facts were that “Little did have a 
great deal of trouble with the machine she 
was using .; that her troubles with 
the machine caused machine failures which 
entailed costly repairs; and that the other 
employees did not have similar troubles 
with their machines.” The evidence also 
showed that the employer had, for a con- 
siderable period, starting before the then- 
current union drive, given special attention 
to the reasons for Little’s machine troubles, 
that the opinion of experts was equally 
divided as to whether Little had been per- 
sonally derelict in performing her accepted 
duty to oil the machine, and that the em- 
ployer felt and had reasonable ground for 
feeling that Little had been derelict. Go- 
ing further, the court thought it significant 
to note that there was no express finding 
that the employer knew of Little’s member- 
ship and activity in the union at the time 
she was discharged. Finally, the court 
asserted that Little’s remark concerning 
unionization as the real cause of her dis- 
charge could have no probative impact as 
to the employer’s motivation. With this 
conclusion of the court, there can be little 
to quarrel—while the act outlaws discour- 
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agement of unionization by discrimination in 
employment, no one has yet argued that 
every discharge is unlawful merely because 
the dischargee may suspect that his or her 
union activity was the motivating factor. 
To take that position would mean, in effect, 
that no employer could ever discharge a 
union man, and the NLRB’s administration 
of the act has never gone that far—it has 
only seemed to do so, at times. 

In regard to Little, then, the evidence 
suggesting an antiunion motivation for her 
discharge was: 

(1) Little was a union member, and, 
although there was no express finding on 
the point, the employer probably knew of 
her membership; 

(2) Little attended a union meeting, and 
she was an active participant in the meet- 
ing—another fact known to the employer. 

The evidence suggesting that the dis- 
charge was motivated by other than anti- 
union considerations was: 

(1) The employer had a “feeling” that 
Little was “dissatisfied” with her work; 

(2) Little’s machine gave an unusual 
amount of trouble, and, while there was no 
conclusive proof that the trouble was owing 
to Little’s wrongful failure to oil the ma- 
chine properly, the employer had fairly 
reasonable grounds for feeling that such 
might be the cause. 


As frustrating as the job of reaching a 
decision on this evidence appears, it becomes 
worse when we introduce what are prob- 
ably the principal factors behind the NLRB’s 
finding of discrimination: The discharge 
occurred during organizing activities on the 
part of the union; the Board concluded that 
the employer was generally antiunion; and 
it held the employer guilty of interference, 
restraint and coercion. This “general pat- 
tern” probably induced the Board to char- 
acterize the discharge of Little as unlawful, 
but, what is more interesting, the discharge 
was itself used to establish the general pat- 
tern of antiunionism on the part of the 
employer. Cognizant of this process, the 
court felt that it should disregard the gen- 
eral pattern in reaching its decision as to 
the motivation for the discharge. And once 
it took this step, of course, it became virtu- 
ally impossible for the court to approve the 
Board’s finding that Little’s discharge was 
motivated by antiunion considerations. For 
the only items of evidence then in point 
were the facts of her union membership and 


(Continued on page 445) 
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How NLRB Has Applied 
Its Jurisdictional Standards 


By JAY E. SHANKLIN 


T TS NOW nearly 18 months since the 
National Labor Relations Board estab- 
lished its present standards for asserting 
jurisdiction. Sufficient experience has now 
accumulated to take a measure of how the 
Board has applied these standards.’ 


Most of the standards were stated in plain 
dollars-and-cents terms in an apparent effort 
to make it possible for employers, unions 
and governmental agencies to determine for 
themselves whether the Board would take 
jurisdiction in a particular case. However, 
three of the most important were stated 
in general terms, and even the application 
of the arithmetic standards has presented 
some problems in special situations, such 
as secondary boycott cases and cases in- 
volving associations of employers or firms 
which have not got into full production. 





The author is assistant director of 
information, National Labor Rela- 
tions Board. The views expressed 
are his own and do not necessarily 
reflect the opinions of the Board or 
the general counsel 





Questions have been raised also in connec- 
tion with certain industries and businesses, 
such as the construction industry, the hotel 
industry and businesses operated by coop- 
eratives or nonprofit institutions, such as 
churches and colleges. 

The Board announced its nine general 
standards to govern future exercise of juris- 
diction in the 48 states in a series of unani- 
mous decisions during October, 1950.?_ It 





1 For a more extended treatment of the sub- 
ject, see Sixteenth Annual Report of the Na- 
tional Labor Relations Board (1952), Ch. 2. 

2Sec. 2 (6) of the act gives the Board 
plenary jurisdiction over all enterprises ‘‘within 
the District of Columbia or any Territory.”’ 
Therefore, the general policies on jurisdiction 
for the 48 states do not apply in these areas 
(Roy ©. Kelley, 2 CCH Labor Law Reports 
(4th Ed.) { 10,946, 95 NLRB, No. 7 (1951). See 
also Spud’s Laundry, 2 CCH Labor Law Reports 
(4th Ed.) $11,047, 95 NLRB, No. 166 (1951)). 
As to the Board's discretion to decline juris- 
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diction, the Supreme Court said in NLRB v. 
Denver Building and Construction Trades Coun- 
cil, 19 LABOR CASES { 66,347, 341 U. S. 675 
(1951): ‘‘Even when the effect of activities on 
interstate commerce is sufficient to enable the 
Board to take jurisdiction of a complaint, the 
Board sometimes properly declines to do so, 
stating that the policies of the Act would not 
be effectuated by its assertion of jurisdiction in 
that case.’’ See also NLRB v. Star Beef Com- 
pany, 20 LABOR CASES { 66,681, 193 F. (2d) 8 
(CA-1, 1951). 
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declared that it would generally take juris- 
diction over cases involving enterprises in 
the following categories: 

(1) Instrumentalities and channels of 
commerce, interstate or foreign.’ 

(2) Public utility and transit systems.‘ 


(3) Establishments operating as an in- 
tegral part of a multistate enterprise.° 

(4) Enterprises producing or handling 
goods destined for out-of-state shipment, or 
performing services outside the state in 
which the firm is located valued at $25,000 
a year.® 

(5) Enterprises furnishing goods or serv- 
ices of $50,000 a year or more to concerns 
in categories 1, 2 or 4.” 

(6) Enterprises with a direct inflow of 
goods or materials from out of state valued 
at $500,000 a year.* 

(7) Enterprises with an indirect inflow of 
goods or materials valued at $1 million a 
year.” 

(8) Enterprises having such a combina- 
tion of inflow or outflow of goods or serv- 
ices, coming within categories 4, 5, 6 or 7, 
that the percentages of each of these cate- 
gories in which there is activity, taken 
together, add up to 100 or more.” 

(9) Establishments substantially affect- 
ing the national defense.” 


Lack of Complete Annual Data 


In view of the fact that several of the 
Board’s jurisdictional standards were ex- 
pressed in terms of annual dollar volume 
of sales or purchases, a question soon arose 
as to the method of applying the standards 
in cases where the available figures covered 
only_a portion of a year. 

In the first such case, the commerce data 
available covered only a half year of the 
employer’s operations. Standing alone, these 





half-year figures were less than the mini- 
mum amount required for assertion of juris- 
diction. However, in view of the fact that 
the employer expected uninterrupted con- 
tinuation of its operations, the Board pro- 
jected the available figures and inferred 
that the employer’s annual operations af- 
fecting commerce were large enough to 
warrant assertion of jurisdiction.” In an- 
other case the Board made a similar pro- 
jection based upon four months’ business, 
and asserted jurisdiction.” In this decision 
the Board said: 


“Where on the basis of available financial 
information and statements, reflecting the 
volume of a company’s sales and purchases 
for any period of time, there is a reasonable 
expectation that the company under con- 
sideration will in a period of 12 months 
attain the minimum jurisdictional require- 
ments, the Board will assume jurisdiction.” 


Another case involved a company which 
had not yet engaged in any actual produc- 
tion. The Board took jurisdiction, relying 
mainly upon the employer’s uncontradicted 
statement that he intended to manufacture 
products valued at more than $100,000 and 
to ship a substantial portion of them outside 
the state.“ He had already purchased 
$140,000 worth of supplies and machinery 
in preparation for manufacturing opera- 
tions. But in another case the Board de- 
clined to base its projection upon three 
months’ business, despite an assertion by 
the employer that it was representative, 
when the fourth month’s figures were avail- 
able and showed an increase in the em- 
ployer’s business activity.” 


A related problem arose in an unfair 
labor-practice case where a strike had 
curtailed the employer’s operations on a 
construction project and the company’s 
actual volume of business did not measure 





3 WBSR, Inc., 2 CCH Labor Law Reports 
(4th Ed.) § 10,336, 91 NLRB 630. 

Local Transit Lines, 2 CCH Labor Law 
Reports (4th Ed.) { 10,334, 91 NLRB 623. 

5 Borden Company, 2 CCH Labor Law Reports 
(4th Ed.) { 10,338, 91 NLRB 628. 

6 Stanislaus Implement and Hardware Com- 
pany, Ltd., 2 CCH Labor Law Reports (4th 
Ed.) { 10,340, 91 NLRB 618. 

1 Hollow Tree Lumber Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,333, 91 NLRB 635. 

8 Federal Dairy Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,335, 91 NLRB 638. 
See NLRB v. Denver Building and Construction 
Trades Council, footnote 2, where the Supreme 
Court upheld the Board’s jurisdiction over a 
firm having a direct inflow of out-of-state ma- 
terials of $55,000 a year. See also NURB v. El 
Dorado Water Company, Inc., 21 LABOR CASES 
{ 66,920, decided April 30, 1952, where the Court 


of Appeals, Eighth Circuit, citing the Denver 
Council decision, upheld the Board’s jurisdiction 
over a firm receiving materials valued at $65,000 
a year from outside of the state. 

* Dorn’s House of Miracles, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,337, 91 NLRB 632. 

1” Rutledge Paper Products, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,339, 91 NLRB 625. 

11 Westport Moving and Storage Company, 
2 CCH Labor Law Reports (4th Ed.) { 10,365, 
91 NLRB 902. 

20. & A. Lumber Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,372, 91 NLRB 909 
(1950). 

13 General Seat and Back Manufacturing Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 10,775, 93 NLRB 1511 (1951). 

1% New London Mills, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 10,377, 91 NLRB 1003. 

% Footnote 13. 
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up to the minimum standards. The Board 
found that it was a reasonable conclusion 
that the minimum standards would have 
been met if the strike, which was the sub- 
ject of the employer’s unfair labor-practice 
charges, had not taken place. In view of 
this the Board concluded that a dismissal 
on jurisdictional grounds would be self- 
defeating. The Board asserted jurisdic- 
tion.“ To do otherwise, the Board stated, 
“would have the effect of depriving the 
Board of jurisdiction to correct an alleged 
unfair labor practice by the very conduct 
which is the subject of the complaint.” 


Extent of Operations Considered 


In cases where the employer is engaged 
in more than one operation, the Board 
usually considers the totality of the em- 
ployer’s operations in determining jurisdic- 
tion. This applies even though there is 
considerable diversity in the types of operation. 


One such case involved a company opér- 
ating a meat-packing plant, retail motor- 
vehicle sales agency, farm, filling station, 
grocery store, cafeteria and bakery. The 
employer contended that jurisdiction should 
be declined because these were separate 
enterprises essentially local in character. 
The Board rejected this contention, finding 
that these enterprises were an _ integral 
part of the employer’s over-all operations 
which made out-of-state sales of more than 
$7 million a year. The Board said: “.. . the 
totality of these operations, rather than the 
operations of any component part, is rele- 
vant in determining: jurisdiction.” The 
Board noted also that: “although the separate 
enterprises possess a certain degree of 
operational autonomy, employment and labor 
relations are centrally controlled.” More- 
over, nearly 50 per cent of the employees 
in the other enterprises purchased their 
groceries at the grocery store and an equal 
number ate their meals at the cafeteria, the 
Board noted. 

The same principle was applied in another 


case involving the representation of em- 
ployees in the meat departments of a 


state-wide grocery chain.” The Board re- 
jected a contention that it should consider 
only the commerce data relating to the 
meat departments and considered the com- 
merce facts on the total operation of the 
company. Similarly, the totality of the em- 
ployer’s operations was considered in a 
case involving the representation of em- 
ployees in the dairy division of a company 
which also operated a chain of ice com- 
panies and a chain of grocery stores within 
the same state.” 


This principle was applied also in a case 
involving unfair practice charges of em- 
ployer domination of a union in one branch 
plant of a liquor distributor. The domina- 
tion occurred only in the one plant, but 
the Board measured jurisdiction on the 
basis of the total business of the company.” 


The Board also applies this principle of 
considering total operations in the building 
and construction industry.” 


Associations of Employers 


The Board has applied the jurisdictional 
standards on the basis of total operations 
also in cases involving associations or groups 
of employers joined together for the pur- 
poses of collective bargaining. 


Thus, the Board took jurisdiction over 
two department stores on the basis of their 
membership with four other stores in a 
collective bargaining association.” The Board 
asserted jurisdiction over the stores “. . . be- 
cause of their participation in an association- 
wide bargaining group of employers, whose 
total volume of operations substantially 
affect commerce within the meaning of the 
Act.” The combined out-of-state purchases 
of association members in this case tetaled 
$750,000, thus exceeding the Board’s mini- 
mum standard of $500,000 on direct inflow. 
Similarly, the Board took jurisdiction of a 
bakery which belonged to a city-wide as- 
sociation of 11 bakeries that engaged in 
collective bargaining.” Applying the same 
rule, the Board asserted jurisdiction in other 
cases over an automobile dealers’ associa- 





% Fairmont Construction Company, 2 CCH 
Labor Law Reports (4th Ed.) 11,021, 95 NLRB, 
No. 113 (decided August 6, 1951). 

17 Morgan Packing Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,322, 91 NLRB, No. 
104 (1950). 

13H. EB. Butt Grocery Company, Case No. 39- 
RC-263 (not printed). 

1% Southland Corporation, Oak Farms Dairies 
Division, 94 NLRB 1563. See also cases cited 
therein. 


NLRB Jurisdictional Standards 


» Jack Smith Beverages, Inc., 2 CCH Labor 
"aaa (4th Ed.) { 10,880, 94 NLRB 1401 

1 Paul W. Speer, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 10,821, 94 NLRB 317 (1951). 

= Federal Stores Division of Speigel, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,363, 
91 NLRB 647 (1950). 

* Rainbo Bread Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,503, 92 NLRB 181 (1950). 
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tion,* a group of plumbing contractors,” a 
dairy company,” grocery stores,” furniture 
stores,™ a group of breweries” and an 
association of dry cleaners.” 

The rule applies whether or not all par- 
ticipants in the joint bargaining are parties 
to the Board proceeding. The Board said 
in one case: 

“The clear effect of this type of bargain- 
ing is the establishment of a relationship 
whose impact on commerce reaches beyond 
the confines of any one employer involved 
in the joint bargaining and is coextensive 
with the totality of the operations of all the 
employers so involved. And we have recog- 
nized this impact in measuring the facts as 
to commerce in such cases by considering 
the operations of all the participants in the 
multiemployer bargaining, whether or not 
they were parties to the proceeding. It 
would therefore be totally unrealistic and 
contrary to Board precedent to disregard 
the commerce facts of the other partici- 
pating employers particularly where, 
as here, the contracts resulting from such 
joint bargaining, and the implementation 
thereof by the parties hereto, form the basis 
of the unfair labor practice allegations. .. .”™ 

However, where the association was formed 
for purposes other than collective bargain- 
ing and it did not engage in bargaining, the 
Board applied its jurisdictional tests to the 
employers on an individual basis. Thus, in 
the case of a florists’ association formed 
only to expedite deliveries, the Board took 
jurisdiction over four member companies 
whose business met the standards but de- 
clined jurisdiction over a fifth member 
whose business did not.” 

Nor is it necessary for the employer 
group to be a formally organized associa- 
tion for the rule to apply. Thus, in one 
case*the Board applied its jurisdictional 
tests to the total operations of a group of 
47 dairies which merely kad made a mutual 
contract to negotiate jointly through an 
informal nine-man committee and to pro- 





rate the costs of bargaining.” Similarly, the 
Board took jurisdiction over an association 
of automobile dealers which had no con- 
stitution, by-laws, fixed dues or regular 
meeting place or time, nor any formal pro- 
cedure for electing officers, although a presi- 
dent and secretary were chosen periodically.™ 


But where a formal association existed, 
the Board has declined to determine juris- 
diction, on the basis of association opera- 
tions over employers who merely adopt the 
terms of the association contract. Thus, 
while taking jurisdiction over association 
members, the Board rejected jurisdiction 
over another employer who was not a 
member of the association, even though he 
had agreed in advance to be bound by 
whatever contract the association negoti- 
ated, and even though he wanted to join 
the association and would have preferred 
bargaining through it. In this case the 
association would not act as bargaining 
agent for nonmembers. 

The Board said: “. the basic require- 
ment for inclusion in a multiemployer unit, 
and hence for basing jurisdiction upon the 
totality of the operations of all the em- 
ployers in the unit, is ‘participation in joint 
bargaining as a group’. It is not sufficient 
that an employer customarily adopts the 
terms of the agreement negotiated by the 
multiemployer group, or agrees in advance 
to be bound thereby.” The Board declined 
to assert jurisdiction over this individual 
employer because his own business failed 
to meet its minimum standards. Similarly, 
the Board declined jurisdiction over a grocery 
company which did not meet the tests, 
although the company adopted association 
contracts.” 


In another case where several employers 
resigned from a bargaining association, the 
Board applied its standards to the com- 
panies individually. On this basis it took 
jurisdiction over 31 out of 37 employers 
involved in the case.” The Board said: 





™% Port Angeles Automobile Dealers Associa- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
7 10,415, 91 NLRB, No. 206 (1950). 

% Plumbing Contractors Association of Balti- 
more, 2 CCH Labor Law Reports (4th Ed.) 
7 10,705, 93 NLRB 1081 (1951). 

% Avondale Dairy Company, et al., 2 CCH 
Labor Law Reports (4th Ed.) { 10,460, 92 NLRB 
89 (1950). 

2 Vaughn Bowen, et al., 2 CCH Labor Law 
Reports (4th Ed.) 7 10,750, 93 NLRB 1147 (1951). 

% Davis Furniture Company, 2 CCH Labor 
Law Reports (4th Ed.) 110,790, 94 NLRB 279 
(1951). 

2 Oertel Brewing Company, et al., 2 CCH 
Labor Law Reports (4th Ed.) { 10,765, 93 NLRB 
530 (1951). 
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%® Samuel Bernstein and Company, 98 NLRB, 
No. 39 (an unincorporated voluntary association 
of cleaning and dyeing concerns). 

* Footnote 27. 

% Seattle Wholesale Florists Association, 2 
CCH Labor Law Reports (4th Ed.) { 10,547,. 92 
NLRB 1186 (1951). 

% Footnote 26. 

* Footnote 24. 

*% Footnote 25. 

% Footnote 27. 

* Pacific Metals Company, Ltd., 2 CCH Labor 
Law Reports (4th Ed.) { 10,345, 91 NLRB 696 
(1950). 
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the essential element warranting 
the establishment of multiple-employer units 
is clear evidence that the employers un- 
equivocally intend to be bound in collective 
bargaining by group rather than individual 
action. The correlative standard for ex- 
cluding an employer from such a unit is 
evidence of an intent to pursue an individual 
course of action with respect to labor re- 
lations. The evidence which suffices to 
establish either intent varies with the cir- 
cumstances involved. Participation for 
a substantial period of time in group bar- 
gaining does not preclude an employer from 
abandoning such bargaining.” 


In the plumbers’ case the objection was 
raised that this policy permits an individual 
employer to invoke or defeat the jurisdic- 
tion of the Board merely by joining or 
withdrawing from a bargaining association.” 
Recognizing this fact, the Board pointed 
out that “such action, to be effective, must 
however be taken at an appropriate time.” ™ 
The opinion added: “. . . we do not believe 
that the possibility that employers may 
join or quit associations for that reason 
is sufficient ground to deny the benefits 
of the Act to labor organizations and em- 
ployers where, as in the instant case, the 
employers involved are willing to participate 
in, and be bound by, group action.” 


Secondary Boycotts 


Soon after announcement of the stand- 
ards, the Board was confronted with the 
question of how to apply them in cases 
involving alleged violations of the act’s ban 
on secondary boycotts. These cases by 
their nature involve at least two emplovers— 
the primary employer with whom the union 
has its dispute and the secondary employer 
whose employees the union allegedly is seek- 
ing to encourage to engage in a strike or 
boycott. Because the effect of a secondary 
boycott therefore extends beyond the opera- 
tions of the primary employer, the Board 
decided that in its jurisdictional determina- 
tions it should consider not only the primary 
employer’s operations, but also the operations 
of any secondary employer to the extent 
that they are affected by the boycott activities.“ 


The 


Board stated the rule as follows: 
if the operations of the primary em- 
ployer alone meet the minimum require- 
ments under the Board’s current policy, 
jurisdiction should be asserted without fur- 
ther inquiry. Where, however, the opera- 
tions of the primary employer do not satisfy 
the Board’s jurisdiction standards we must, 
in addition, consider the operations of the 
secondary employers, but only insofar as 
such operations are affected by the alleged 
unlawful boycott. If, taken together, the 
business of the primary employer and that 
portion of the secondary employers’ busi- 
ness which is affected by the alleged 
boycott meet the minimum standards, juris- 
diction ought to be asserted.” 


In this case the Board declined jurisdic- 
tion after finding that the impact on 
commerce of the business of the primary em- 
ployer and of the secondary employers’ two 
construction projects which were picketed, 
all taken together, did not meet the mini- 
mum standards. Member Reynolds, in his 
dissent, agreed with the majority’s formula- 
tion of the general rule but differed on its 
application to this case. He took the view 
that the boycott activities were directed 
at all employers who belonged to an associ- 
ation to which both the primary employer 
and the secondary employer in the case 
belonged. Therefore, he would have con- 
sidered the total operations of association 
members in determining jurisdiction. The 
majority rejected this view, but said on this 
point: “It may well be that in some cases 
the record will demonstrate that a _ sec- 
ondary boycott, in fact, involved more em- 
ployers than those at whom the wnion’s 
conduct is immediately directed, and was 
part of a general plan to bring secondary 
pressure upon employers other than those 
actually involved in the specific conduct 
complained of. But this is not such a case.” 


Applying the Jamestown formula, the Board 
took a secondary boycott case involving, 
as primary employers, five individual pro- 
prietors supplying timbers to a mine, 
although only one of them did sufficient 
business to meet the $50,000-a-year standard 
for service to an interstate firm” The 
Board asserted jurisdiction on the basis of 
the mine company’s business, as secondary 





% Footnote 25. 

%® Here the Board cited Purity Stores, Ltd., 
2 CCH Labor Law Reports (4th Ed.) { 10,623, 
93 NLRB 199 (1951), and Engineering Metal 
Products Corporation, 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,518, 92 NLRB 823 (1950). 

# Jamestown Builders Exchange, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 10,629, 93 NLRB 
386 (1951), Member Reynolds dissenting. 


NLRB Jurisdictional Standards 


«| Kanawha Coal Operators’ Association, 2 CCH 
Labor Law Reports (4th Ed.) § 11,145, 94 NLRB 
1731 (1951). See also Acousti Engineering Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
7 11,290, 97 NLRB, No. 84 (1951). Cf. Joliet 
Contractors Association v. NLRB, 20 LaBoR 
CASES { 66,707, 193 F. (2d) 833 (CA-7, 1952), 
where the court said in a secondary boycott 

(Continued on following page) 
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employer, which ran to interstate shipments 
of $2 million a year. Moreover, in measuring 
jurisdiction, the Board considered the mine 
company’s total business, although only 
three of its five coal mines were picketed. The 
reasoning was that, because the mines were 
all in the same immediate area, they were 
the same as a single plant with five entrances. 


Instrumentalities or Channels 
of Commerce 


Each of the nine categories which the 
Board established to determine jurisdiction 
has been applied in numerous cases. Cer- 
tain categories however have been subject 
to considerably more discussion in Board 
opinions than others. Among the more 
discussed categories are those of multistate 
enterprises and instrumentalities or channels 
of commerce. 


In the category of instrumentalities and 
channels of commerce, the Board hds taken 
jurisdiction over such businesses as radio 
stations,” newspapers,” banks“ and taxicabs.“ 


In announcing this category, the Board 
took jurisdiction over a radio station.” This 
station was affiliated with a national broad- 
casting network, but the Board thereafter 
made it clear such affiliation was not neces- 
sary to bring a station within the category. 
Thus, the Board took jurisdiction of a sta- 
tion which belonged to no network but had 
listeners in other states, leased national 
wire news services and obtained 10 per 
cent of its royalties from out-of-state adver- 
tisers.” In another case the Board asserted 





jurisdiction over a station operated by a 
college on all allegedly nonprofit basis.“ 


This station was a network affiliate, used 
the interstate services of two communica- 
tions companies and a national news serv- 
ice, and devoted nearly half its time to 
network shows. 


Newspapers which were members of inter- 
state news services were found also to come 
within this category.“ As to the so-called 
news agencies which distribute newspapers 
and magazines, they were found in some 
cases to be within the Board’s jurisdiction, 
but under the categories relating to inflow 
and outflow of goods rather than under 
this category.” 


Taxicab companies serving the terminals 
of interstate transportation systems were 
found in two cases to meet this standard 
as essential links in interstate commerce.” 
In both cases the companies involved made 
about 6 per cent of their trips to and from 
interstate bus, railway and airline terminals. 
The Board took jurisdiction in both cases. 
Similarly, it took jurisdiction over an 
auto livery service hauling passengers to 
and from an airport.” 


A telephone company which operated ten 
local exchanges in one state and eight in 
another also was held to come within this 
category.” None of the company’s lines 
crossed state boundaries, but it acted as an 
agent for a national telephone system in 
transmitting messages to and from points 
outside of the two states where its ex- 
changes were located. 





(Footnote 41 continued) 

case: ‘‘We think the totality of the situation 
must be considered, both that which has re 
sulted from the boycott as well as that which 
is likely to result, in measuring the commerce 
impact, rather than merely viewing the activi- 
ties of each individual as the Board has done.”’ 
This case (90 NLRB 542, Member Reynolds 
dissenting) was decided by the Board in June, 
1950, before adoption of the present standards. 
It is not clear from the commerce facts cited 
by the trial examiner and the Board whether 
or not the Board would have asserted juris- 
diction if it had been applying present stand- 
ards. The case is presently before the Board 
on remand for a decision on the merits. 

“@ WWEZ Radio, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) 7 10,430, 91 NLRB 1518 (1950); 
Port Arthur College, 2 CCH Labor Law Reports 
(4th Ed.) 7 10,546, 92 NLRB 152 (1950); Radio 
Station KVEC, 2 CCH Labor Law Reports (4th 
wag ote 93 NLRB 618 (1951). 

«# Press, Inc., 2 CCH Labor Law Reports (4th 
Ed.) 7 20,394, 9i NLRB 1360 (1950). 

« Amalgamated Bank of New York, 2 CCH 
Labor Law Reports (4th Ed.) { 10,492, 92 NLRB 
545 (1950). 

* Red Cab, Inc., 2 CCH Labor Law Reports 
(4th Ed.) { 10,464, 92 NLRB 175 (1950). 


# Footnote 3. 

“Central Kentucky Broadcasting Company, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
f 10,864, 93 NLRB 1298 (1951). See also Greater 
Erie Broadcasting Company, 2 CCH Labor Law 
Reports (4th Ed.) § 10,477, 92 NLRB 270 (1950). 

See Port Arthur case, cited in footnote 42. 

See Press, Inc. case, footnote 43; 
Publishing Company, 2 CCH Labor Law Reports 
(4th Ed.) 710,450, 91 NLRB, No. 215 (1950). 
See also Tampa Times Company, 2 CCH Labor 
Law Reports {10,640, 93 NLRB 224 (1951); 
Telegraph Publishing Company, Case No. 1-RC- 
1942 (not printed). 

50 Manson News Agency, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,901, 93 NLRB 1112 
(1951); Rockaway News Supply Company, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,990, 
94 NLRB 1056 (1951). 

51 Footnote 44; Skyview Transportation Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
7 16,591, 92 NLRB 1664 (1951). 

83 Horace F. Wood Auto Livery Company, 93 
NLRB 997. 

83 Central Carolina Telephone Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,564, 92 NLRB 
1424 (1951). 
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Under the new standards the - Board 
continues to assert jurisdiction over inter- 
state bus and truck lines.™ 


Public Utilities and Transit Systems 


In the utility and transit category, the 
Board has taken jurisdiction of gas com- 
panies,” electric power companies (including 
cooperatively owned companies),” a non- 
profit irrigation company™ and local street 
railway or bus systems,™ where their opera- 
tions had an impact upon commerce. The 
Board also took jurisdiction of water com- 
panies engaged in distributing water to 
commercial and residential users in a city.™ 


The leading case in this category involved 
a local bus line whose traffic of about 1,000 
passengers a day included employees of 
certain atomic energy plants over which 
the Board had taken jurisdiction in prior 
cases.” On these facts the Board found 
that “a stoppage of the Employer’s opera- 
tions as a result of a labor dispute would 
result in a substantial interruption to, or 
interference with, the free flow of com- 
merce.” In taking jurisdiction the Board’s 
unanimous opinion said: “Our experience 
has shown that public utilities, including 
public transit systems of the type here in- 
volved, have such an important impact on 
commerce as to warrant our taking juris- 
diction over all cases involving such enter- 








prises, where they are engaged in commerce 
or in operations affecting commerce, subject 
only to the rule of de minimis.” 


But in a case involving a local transit 
line over which the Board had asserted 
jurisdiction in two prior cases, the Board 
rejected the contention that the sole test 
of a transit company’s impact on commerce 
is the effect of a work stoppage on its lines.” 
In this case the company urged that the 
Board renounce jurisdiction because, during 
a two-week strike which had caused the 
transit company to cease operations, there 
was only a negligible increase in the ab- 
sences of employees in various industrial 
plants of the city. In rejecting this as a 
showing that the transit line had no sub- 
stantial effect on commerce, the Board 
said, “An equally important factor in deter- 
mining whether the operation of a local 
transit system has an effect on interstate 
commerce is the benefit which accrues to 
the flow of commerce from the uninter- 
rupted operation of such a facility.* 


In the case of a sight-seeing bus service 
affiliated with a nation-wide association to 
promote tours, the Board asserted juris- 
diction both “because the employer operates 
a licensed public transit system, and be- 
cause the character of its sales made through 
the Nation-wide association constitutes the 
Employer a multistate enterprise.” “ 





“Examples: Deluxe Motor Stages, 2 CCH 
Labor Law Reports (4th Ed.) { 10,766, 93 NLRB 
1425 (1951): Luper Transportation Company, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
7 10,560, 92 NLRB 1178 (1951); Direct Transit 
Lines, 2 CCH Labor Law Reports (4th Ed.) 
{ 10,609, 92 NLRB 1715 (1951). 

% Citizens Gas Company, 2 CCH Labor Law 
Reports (4th Ed.) § 10,587, 92 NLRB 1743 (1951); 
Roanoke Gas Company, 94 NLRB 1431. 


5% Cherokee County Rural Electric Cooperative 
Association, 2 CCH Labor Law Reports (4th 
Ed.) { 10,548, 92 NLRB 1181 (1951); Plymouth 
Electric Cooperative Association, 92 NLRB 1183; 
Graham County Electric Cooperative, Inc., 2 
CCH Labor Law Reports (4th Ed.) { 11,178, 96 
NLRB, No. 100 (1951); Black River Electric 
Cooperative, 98 NLRB, No. 86. In the Cherokee 
case, the Board said: ‘‘We find j that 
a cooperative utility of the type involved herein 
should, for these purposes [jurisdiction], be 
treated as a public utility.’’ 

% Twin Fails Canal Company, 2 CCH Labor 
Law Reports (4th Ed.) § 11,371, 97 NLRB, No. 
218 (1952). 

3 Louisville Railway Company, 94 NLRB 20; 
Neuces Transportation Company, 93 NLRB 1193; 
Gastonia Transit Company, 91 NLRB 894. 

% Wichita Water Company, 93 NLRB 895; 
El Dorado Water Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) § 11,024, 95 NLRB, No. 
167 (1951), enforced April 30, 1952, by CA-8. 


NLRB Jurisdictional Standards 


The court found jurisdiction for the Board on 
the basis of a $65,000-a-year direct inflow of 
materials from outside of the state, without 
reference to the Board's new standards on which 
jurisdiction was taken over the company as 
(1) a public utility and (2) part of a multistate 
enterprise. The court cited the Denver. Council 
case, footnote 2. 

*® Local Transit Lines, footnote 4. 

61 See also NLRB v. El Paso-Ysleta Bus Line, 
Inc., 20 LABOR CASES { 66,399, 190 F. (2d) 261 
(CA-5, 1951), upholding Board's jurisdiction and 
citing NLRB v. Denver Building and Construc- 
tion Trades Council, footnote 2. 

® Louisville Railway case, cited footnote 58. 

* Here the Board cited NLRB v. Baltimore 
Transit Company, 140 F. (2d) 51, cert. den. 321 
U. S. 795, where the Court said: ‘If Con- 
gress may ~regulate the labor relations of a 
clothing manufacturer (NLRB v. Fainbilatt), 
the wages of an.elevator operator in a loft 
building (Kirschbaum Co. v. Walling), or the 
gtain acreage of a farmer (Wichard v. Filburn), 
because of the effect these may have on inter- 
state commerce, it would be absurd to say that 
its power does not extend to the labor relations 
of a street transportation company, upon whose 
operation the industrial life of a great city 
extensively engaged in interstate commerce is 
so largely dependent.”’ 

* Rose City Tours, Inc., 2 CCH Labor Law 
Reports (4th Ed.) {§ 10,553, 92 NLRB 1254 (1951). 
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Multistate Enterprises 


Since adoption -of the standards, the 
Board has taken jurisdiction over com- 
panies in many fields of business and in- 
dustry as “integral parts of multistate 
enterprises.” These have included retail 
automobile dealers, a retailer of farm 
and dairy equipment,® a coin-operated vend- 
ing machine company,” canning companies,” 
soft drink bottlers and distributors,” a 
radio and television retailer,” a restaurant 
operated under a franchised trade name,” 
an undertaker,” motion picture theaters,” 
an apartment project operated by an insur- 
ance company,“ a poultry products com- 
pany,” a sight-seeing bus service,” an ice 





company engaged in icing railroad refrig- 
erator cars,” a beauty salon operated by a 
national company ™ and interstate chains of 
retail stores,” among others. 

The assertion of jurisdiction over firms 
that appear to be local enterprises, although 
functioning as integral parts of multistate 
enterprises, represents no departure from 
past practice either under the Wagner Act™ 
or Taft-Hartley.™ 

In announcing that jurisdiction would be 
asserted over local units of multistate 
enterprises, the Board said: 

“Having recently reexamined Board policy 
covering the exercise of jurisdiction, we 
continue to believe that when a plant is 





* Baxter Brothers, 2 CCH Labor Law Reports 
(4th Ed.) { 10,429, 91 NLRB 1480 (1950); Davis 
Motors, Inc., 2 CCH ‘Labor Law Reports (4th 
Ed.) { 10,690, 93 NLRB 206 (1951); enforced 
——_ Case No. 4281, issued November 5, 
1951; 
Law Reports (4th Ed.) { 10,720, 93 NLRB 867, 
enforced CA-10, Case No. 4286, issued November 
5, 1951. 

* Holm Tractor. and Equipment Company, 93 
NLRB 222. 

®t California Cigarette Concessions, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 10,374, 91 NLRB, 
No. 123 (1950). 

® Stokely Foods, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 10,398, 91 NLRB 1267 (1950). 

® Squirt Distributing Company, 2 CCH Labor 
Law Reports (4th Ed.) 7 10,622, 92 NLRB 1667 
(1951); Seven Up Bottling Company of Miami, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
7 10,586, 92 NLRB 1622 (1951). In the Seven 
Up case, the Board found that the local bottler 
“operates as an essential Jink and element in a 
multistate system devoted to the manufacture 
and distribution of a nationally advertised 
drink.’’ 

™ Muntz Television, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 10,448, 92 NLRB 29 (1950). 

" Mil-Bur, Inc., 2 CCH Labor Law Reports 
(4th Ed.) { 10,957, 94 NLRB 1161 (1951). But 
see Ben Franklin Stores, 94 NLRB 779, where 
jurisdiction was declined over ‘‘franchised’’ 
variety stores. 

™ Riverside Memorial Chapel, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 10,594, 92 NLRB 
1594 (1951). See also Hazen and Jaeger Funeral 
Home, 2 CCH Labor Law Reports (4th Ed.) 
4 11,058, 95 NLRB, No. 137 (1951) ($25,000 direct 
commerce); Pierce Brothers, 2 CCH Labor Law 
Reports (4th Ed.) { 11,292, 97 NLRB, No. 63 
(1951) ; Utter-McKinley Mortuaries, 2 CCH Labor 
Law Reports (4th Ed.) { 11,454, 98 NLRB, No. 
76 (1952). The Board also took jurisdiction of 
a cemetery which met the standards in Forest 
Lawn Memorial-Park Association, Inc., 2 CCH 
Labor Law Reports (4th Ed.) § 11,270, 97 NLRB, 
No. 62 (1951), but turned down one which did 
not meet the standards, even though associated 
with a mortuary over which the Board had 
taken jurisdiction, Valhalla Memorial Park, 
2 CCH Labor Law Reports (4th Ed.) { 11,329, 
97 NLRB, No. 137 (1951). 

13 Gamble Enterprises, Inc., 2 CCH Labor Law 
Reports (4th Ed.) § 10,572, 92 NLRB 1528 (1951). 


Conover Motor Company, 2 CCH Labor , 


% Metropolitan Life Insurance Company, Park- 
labrea Resident Community, 2 CCH Labor Law 
Reports (4th Ed.) { 10,633, 93 NLRB 381 (1951). 
The Board found that the housing project, one 
of several owned by the insurance company, 
constituted an integral part of the company’s 
business because it served as an outlet for the 
investment of funds which is a necessary inci- 
dent of the company’s insurance business. In 
this case it was contended that the Board should 
decline jurisdiction under NLRB v. Shawnee 
Milling Company, 18 LABOR CASES { 65,922, 184 
F. (2d) 57 (CA-10, 1950). On this point the 
Board said: ‘Whatever the applicability of that 
decision, the Board, with due respect for the 
opinion of the Court of Appeals for the Tenth 
Circuit, is constrained to adhere to its original 
view until the Supreme Court of the United 
States has had an opportunity to pass on the 
question.”’ 

% Tennessee Egg Company, 2 CCH Labor Law 
Reports (4th Ed.) 7 10,842, 93 NLRB 846 (1951). 

% Rose City Tours, Inc., footnote 64. The 
company was also found to be a licensed 
public transit system coming within category 2. 

™ Royal Palm Ice Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,579, 92 NLRB 1295 (1951), 
enforced 193 F. (2d) 569 (CA-5, 1952). 

™% Charles of the Ritz Operating Corporation, 
2 CCH Labor Law Reports (4th Ed.) { 11,123, 
96 NLRB, No. 44 (1951). 

% Sears Roebuck and Company, 2 CCH Labor 
Law Reports (4th Ed.) # 10,420, 91 NLRB 1411 
(1950); 8S. H. Kress and Company, 2 CCH Labor 
Law Reports (4th Ed.) {§ 10,438, 92 NLRB 15 
(1950); Safeway Stores, Inc., 2 CCH Labor Law 
Reports (4th Ed.) § 10,480, 92 NLRB 275 (1950). 

%® Williams Motor Company, 31 NLRB 715 
(1941), enforced 128 F. (2d) 960; Service Stores 
Corporation, 62 NLRB 1161 (1945); Atlantic 
Company, 65 NLRB 1274 (1946); Hisner Grocery 
Company, 72 NLRB 721 (1947). 

* Liddon White Truck Company, 76 NLRB 
1181 (1948) (Chairman Herzog and Member Mur- 
dock dissenting on case-load grounds); Coliins 
Baking Company, 2 CCH Labor Law Reports 
(4th Ed.) { 8929, 83 NLRB 599 (1949), 2 CCH 
Labor Law Reports (4th Ed.) { 10,141, 99 NLRB 
895 (July, 1950), enforced 193 F. (2d) 483 (CA-5, 
1951). In the Collins case, the court said: ‘“The 
close integration of ownership and operation 
with a bakery chain operating in severai states, 
effectively removes petitioner from the realm of 
purely local enterprise.’’ 
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owned and operated by a company which is 
a multistate enterprise, we should exercise 
our discretion in favor of taking jurisdiction, 
even though management is entrusted to 
local officials and the particular plant 
may sell its entire product within the State 
where it is located.” ™ 


However, in a case arising soon after 
announcement of the standards, the Board 
made it clear that this policy applies also 
to companies which are locally owned yet 
function as an integral part of an interstate 
enterprise.” One case in which this policy 
was applied involved a locally owned res- 
taurant which operated under the trade 
name of an interstate concern.” The inter- 
state company owned and operated 65 
restaurants and licensed 252 other restau- 
rants to use its name under “operators’ 
agreements.” In this case, the individually 
owned restaurant was required to build a build- 
ing to the interstate company’s specifications, 
promote sale of its products, maintain stand- 
ards of quality acceptable to the interstate 
company, carry certain public liability and 
workmen’s compensation insurance in favor 
of the interstate company and permit the 
interstate company’s supervisory personnel 
entry to the premises at any time to check 
the conduct of the business. The inter- 
state company had the right to terminate 
the agreement for any default not remedied 
to its satisfaction, and it had the right to 
approve an assignee, or to buy the operator’s 
business including premises and furnishings, 
if he should wish to sell. In taking jurisdic- 
tion, the Board observed, “Although the 
business of this employer is locally owned 
and its sales necessarily consummated within 
the State of Michigan, it is conducted pur- 
suant to an operating agreement as an 
integral part of a multistate enterprise de- 
voted to the manufacture and distribution 
of ice cream and other foodstuffs.” 


But in the case of two locally owned 
variety stores operating under an interstate 
trade name through a “franchise” from an 
interstate wholesaler, the Board declined 


jurisdiction when it found that the local 
employer’s operations “are not so related to 
those of [the wholesaler] and the degree 
of control exercised by [the wholesaler] is 
not so extensive as to warrant the assertion 
of jurisdiction over the employer as an 
integral part of a multistate enterprise.” ” 
The franchise in this case entitled the local 
stores to a discount on purchases, use of the 
trade name and expert advice or assistance 
in merchandising and other details of the 
stores’ operation. The Board found no evi- 
dence that the interstate company exercised 
any control over personnel or labor policies 
of the local stores and found that it had no 
financial interest in the stores. The Board 
noted also that there was no requirement 
of a minimum stock inventory; nor did the 
merchandise sold bear the trade name 
Moreover, the two stores bought only about 
half their merchandise from the interstate 
company; the remainder was purchased 
from its competitors. 


The existence of an exclusive dealership 
arrangement, however, is not necessary to 
establish a retailer as an integral part of 
a multistate distribution enterprise.” 


On the other hand, interlocking director- 
ates and controlling stockholders common 
to companies in other states doing the same 
type of business were held insufficient, 
alone, to establish a local parking service as an 
integrated part of an interstate operation.” 


Automobile and Implement Retailers 


A substantial number of the cases in 
which the Board has found multistate enter- 
prises warranting assertion of jurisdiction 
has involved retailers of automobiles and 
farm implements.* 


The first such case that came to the 
Board after announcement of the new 
standards involved a franchised dealer who 
had the exclusive right to sell a nation- 
ally advertised make of new car in his 
community.” But in later cases the Board 
made it clear that its assertion of jurisdic- 





& Borden Company, 2 CCH Labor Law Re- 
ports (4th Ed.) {§ 10,338, 91 NLRB, No. 109 
(1950). 

*% Baxter Brothers, footnote 65. 

* Mil-Bur, Inc., footnote 71. , 

% Louis W. Buresh and Edith I. Buresh, 94 
NLRB 779. 

% Davis Motors, Inc., footnote 65, enforced 
192 F. (2d) 782 (CA-10, 1959). 

% Toledo Service Parking Company, 2 CCH 
Labor Law Reports (4th Ed.) { 11,130, 96 NLRB, 
No. 38 (1951). 


NLRB Jurisdictional Standards 


% Baxter Brothers, footnote 65; Holm Tractor 
Equipment Company, footnote 66; Hauser Nash 
Sales, Inc., 92 NLRB 531; Des Rochers Motor 
Compuny, 92 NLRB‘ 709; Walker Motor Com- 
pany, 92 NLRB 540. 

*® Baxter Brothers, footnote 65. In two prior 
cases—Knapp Chevrolet, Case No. 30-RC-225 
(not printed), and Dunlap Chevrolet Company, 
2 CCH Labor Law Reports (4th Ed.) { 10,376, 
91 NLRB 1115 (1950)—the question did not arise 
because the business of the dealers involved met 
the standard of $500,000-a-year direct inflow. 
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tion in the automobile retailing field was 
not limited to dealers having exclusive 
dealerships.” This policy is in accord with 
the Board’s practice before adoption of the 
new standards.” 


In one case under the new standards, 
where the dealer did not have an exclusive 
dealership for the largest selling make he 
handled, although he bought his cars di- 
rectly from the factory, the dealer objected 
to the trial examiner’s characterization of 
this as a “franchise.” On this point the 
Board said: 


“We do not consider the characterization 
of the dealer agreement controlling, What 
is controlling is the fact that by virtue of 
its dealer agreement, the Respondent is one 
of a limited number of dealers functioning 
as an essential, integral part of a Nation- 
wide system for the manufacture and distri- 
bution of automobiles.” ” 


In another case the Board took jurisdic- 
tion over a company retailing farm and 
dairy equipment, on the basis of dealer 
agreements with two interstate companies 
manufacturing tractors and farm imple- 
ments.” Under these agreements the re- 
tailing company was assigned exclusive 
territories, and the interstate companies were 
accorded “a substantial degree of control 
over the operations of the employer,” the 
Board found. 





Concerns Engaged Directly 
in Commerce 


Applying the direct-commerce standard, 
a Board panel unanimously took jurisdiction 
in a case involving an investigating and 
auditing service, because the employer per- 
formed out-of-state services valued in ex- 
cess of $25,000 per year.” 


In two cases questions arose as to the 
coverage of employers whose responsibility 
for goods or services going across state 
lines allegedly ceased within their own state. 
In one case an undertaking company con- 
tended that it was not engaged in commerce 
because its responsibility for its shipments 
ceased when delivery was made to the local 
railroad station.” The Board held it was 
sufficient that the interstate shipments were 
initiated by the employer at the request of 
clients.” In another case the Board upheld a 
trial examiner who rejected as immaterial, 
evidence intended to show that two coal 
companies were not engaged in interstate 
commerce, because they sold their coal to a 
brokerage company within the state, which 
in turn sold it to various out-of-state cus- 
tomers.” In this case the trial examiner 
cited the Supreme Court’s statement that: 
“It was not any the less interstate com- 





%® Davis Motors and Conover Motor cases, cited 
footnote 65, both enforced, 192 F. (2d) 779 
(CA-10). In upholding the Board’s jurisdiction 
in Davis Motors, the court said: “It is said 
that a cessation of the respondent’s activities 
because of a work stoppage would not impede, 
burden or obstruct the free flow of commerce, 
because unlike the dealers with exclusive fran- 
chises, the manufacturer's products would be 
distributed to the other dealers in the same 
area without any interstate repercussions or 
harmful effects. But we do not think this fac- 
tual distinction makes any jurisdictional differ- 
ence. It is not difficult to foretell that the 
unfair labor practices of this dealer, if left 
unchecked, would spread to all other dealers 
in this same area with consequent far reaching 
harmful effects on interstate commerce as in 
the case of the exclusive dealers.”’ 

In the Conover Motor case, the court said: 
‘“‘We think it is apparent that the cessation of 
any one of the respondents’ business due to a 
strike caused by its unfair labor practices would 
decrease the flow of new automobiles, trucks, 
parts and accessories into the State of Colorado. 
A cessation of the respondent’s business would 
not only affect the movement of automobiles into 
the state but would also have a direct effect 
upon the interstate activities of their manufac- 
turers, whose production schedule is geared to 
the needs of their dealers. A stoppage of re 
spondent’s business would necessarily affect 
the manufacturers’ production—a cut back in 
production would in turn affect the interstate 
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activities of those furnishing materials required 
for such production. . . . To deny jurisdiction 
of the Board would allow thousands of retailers 
of new automobiles to engage in unfair labor 
practices with impunity. The ‘total incidence’ 
of such unfair labor practices if left unchecked 
would not only substantially interfere with the 
free flow of commerce, but would cenceivably 
bring to a complete standstill the interstate 
transactions of one of the Nation’s greatest 
industries."’ 

" Howell Chevrolet, 2 CCH Labor Law Reports 
(4th Ed.) § 9929, 89 NLRB 1189 (1950); Wray 
Brothers, 2 CCH Law Reports (4th Ed.) { 9860, 
89 NLRB 592 (1950); Public Motors Company, 
Case No. 39-RC-196 (not printed). 

*® Conover Motor Company, footnote 65. 

% Holm Tractor & Equipment Company, foot- 
note 66. 

™ Sargoy & Stein, 2 CCH Labor Law Reports 
(4th Ed.) 7 10,595, 92 NLRB 1693 (1951). The 
decision cited as an additional ground for assert- 


_ ing jurisdiction the fact that the company also 


performed services of more than $50,000 for 
interstate companies, thus coming under the rule 
of the Hollow Tree case. 

% Riverside and Hazen and Jaeger cases, foot- 
note 72. 

% Here the Board cited McLeod v. J. E. Dil- 
worth Company, 322 U. S. 327. 

% United Mine Workers of America, District 
31 (L. B. Cleghorn and B. H. Swaney, Inc.) 
95 NLRB, No. 73. 
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merce because the transportation did not be- 
gin or end with the transfer of title of the 
merchandise transported.” * 


Concerns Serving 
Interstate Enterprises 


The jurisdictional standard relating to 
concerns that serve interstate enterprises, 
public utilities or instrumentalities of com- 
merce also has been applied by the Board 
in numerous cases involving a wide variety 
of businesses. In this category the Board has 
asserted jurisdiction over the following types 
of business and industry, among others, when 
their services amounted to $50,000 a year: a 
detective agency supplying guard service to 
steamshjp lines; an auditing and investi- 
gating agency serving nation-wide distribu- 
tors of motion pictures;™ . contractors 
repairing, constructing and maintaining such 
instrumentalities of commerce as_ public 
highways and an airport;™ distribution 
agencies serving newspaper and maga- 
zine businesses; a tire-recapping company 
serving interstate trucking firms; a com- 
pany supplying cement to an interstate oil 
company ; an electrical and refrigeration re- 
pair company performing service under 
warranties made to customers by a nation- 
wide refrigerator manufacturer;™ a cafe- 
teria in an airplane factory; ™ a processing 
company selling gum rosin within its own 
state to an interstate paint company;™ 
companies supplying services to public utili- 
ties and a railroad;™ and an office-building 
operator who rented space to an interstate 
insurance company.” 

In one case, a question arose as to whether 
this standard applied to a company supply- 


ing services or goods to interstate com- 
panies only sporadically.” Although the 
company involved had performed construc- 
tion valued at $200,000 for an interstate con- 
cern in the most recent annual period, a trial 
examiner recommended dismissal of the 
case because the company did not “custom- 
arily or regularly” furnish such services to 
interstate concerns. The Board reversed 
this ruling and took jurisdiction. The Board 
said that in view of the fact that a contrac- 
tor’s business is generally sporadic, “such a 
test would tend to confuse application of the 
rules for asserting jurisdiction.” 


Another case involved a manufacturer 
who supplied more than $50,000 worth of 
concrete blocks and ready-mixed cement to 
two out-of-state contractors for the con- 
struction of a municipal sewer system within 
the state where the manufacturer was lo- 
cated.™ All of the manufacturer’s products 
were used within the state. Therefore, it 
was urged that the Board was precluded 
from asserting jurisdiction. The Board re- 
jected this contention, pointing out that the 
standard applies to companies which supply 
materials, goods or services to enterprises 
which perform services outside of the inter- 
state company’s home state as well as those 
which ship goods outside of the state. 


In the same case, the Board reaffirmed its 
earlier ruling that, in the case of a concern 
serving more than one interstate enterprise, 
the business volumes with the various inter- 
state firms would be added together to 
determine whether the $50,000-a-year mini- 
mum was met.™ 


The national-defense standard has seldom 
been applied. Most of the major establish- 





% NLRB v. Fainblatt, 1 LABOR CASES { 17,045, 
306 U. S. 601 (1939). 

% Newton Investigation Bureau, 2 CCH Labor 
Law Reports (4th Ed.) { 10,782, 93 NLRB 1574 
(1951). See also Reed Detective Agency, 2 CCH 
Labor Law Reports (4th Ed.) { 10,354, 91 NLRB 
727 (1950), where jurisdiction was declined 
when the agency’s services to interstate firms 
did not meet the $50,000-a-year minimum. 

9 Footnote 94. 

1 Depew Paving Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,475, 92 NLRB 142 (1950); 
R. B. Guerin & Company, 2 CCH Labor Law 
Reports (4th Ed.) j 10,673, 92 NLRB 1698 (1951). 

10 Manson and Rockaway cases, footnote 50. 

1% McCoy Truck Tire Recap Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,664, 93 NLRB 
667 (1951). 

%* Halliburton Portland Cement Company, 2 
CCH Labor Law Reports (4th Ed.) { 10,373, 91 
NLRB 717 .(1950). 

5 Dineen Sales and Service Corporation, 2 
CCH Labor Law Reports (4th Ed.) { 10,402, 91 
NLRB 1222 (1950). 

6 Fairchiid Cafeteria, 2 CCH Labor Law Re- 
ports (4th Ed.) 10,516, 92 NLRB 809 (1950). 


NLRB Jurisdictional Standards 


1% Jacksonville Processing Corporation, 2 CCH 
Labor Law Reports (4th Ed.) { 10,717, 93 NLRB 
943 (1951). 

8 Scott Construction Company, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 10,359, 91 NLRB 
9306 (1950); Rock Asphalt, Inc., 2 CCH Labor 
Law Reports (4th Ed.) {§ 10,426, 91 NLRB 1515 
(1950), to utilities; Blwe Rock, Inc., 92 NLRB 
581, to a railroad. 

1° Cormax, Inc., 2 CCH Labor Law Reports 
(4th Ed.) 7 10,911, 94 NLRB 1150 (1951), specifi- 
cally overruling such prior decisions as Mid- 
land Building Company, 2 CCH Labor Law Re- 
ports (4th Ed.) 1.8054, 78 NLRB 1243 (1948), 
to the extent that the Board's prior policy of 
declining jurisdiction over office buildings was 
reversed by the standards laid down in the 
Hollow Tree decision. 

110 Paul W. Speer, Inc., footnote 21. 

1 Hart Concrete Products Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,966, 94 NLRB 
1565 (1951). 

12 The earlier case was Waterways Engineer- 
ing Corporation, 93 NLRB 794. 








ments engaged in defense work or in opera- 
tions affecting the national defense would 
come under jurisdiction of the Board on the 
basis of other standards.“ Even in three 
out of four principal cases in which this 
standard was held to govern, the Board 
would have asserted jurisdiction over enter- 
prices concerned under other standards. 
One case involved an interstate moving 
company which also was engaged in making 
crates for the Army.™ Another case in- 
volved a cold-storage company serving na- 
tional, meat-packing concerns and interstate 
truck lines which also stored food, under 
contract, for the Quartermaster Corps of the 
Army.™ In this case the Board said, “.. . 
particularly in view of the employer’s con- 
tract with the Army Quartermaster Corps, 
which makes its operations a part of the 
national defense effort, we shall assert juris- 
diction.” A third case involved an unincor- 
porated joint venture organized to assemble 
and install five hydroelectric generator-tur- 
bines in the powerhouse at an Arizona dam 
under a contract with the United States De- 
partment of the Interior.” 


The fourth case involved a laundry and 
dry-cleaning establishment operating on an 
atomic energy reservation.™ The Board 
took jurisdiction of this firm solely because 
of its relation to national defense. 


Construction Industry 


In cases involving certain industries or 
types of business, the Board has been urged 
to make exceptions in the application of its 
jurisdictional standards. The building and 
construction industry and the hotel industry 
are the principal industries in which such 
exceptions have been sought. The Board 





made an exception of the hotel industry in 
accordance with the Congressional endorse- 
ment of its historic policy of not taking 
jurisdiction over hotels, but it declined to 
make an exception of the building and con- 
struction industry in view of the legislative 
history of the amended act and the indus- 
try’s impact upon the nation’s commerce. 
In other cases the Board was urged not to 
take jurisdiction of cooperatively owned 
companies or commercial enterprises oper- 
ated by nonprofit institutions such as col- 
leges and churches. The Board declined to 
make these exceptions. 


Under the Wagner Act, the Board de- 
clined jurisdiction over the building and 
construction industry as a matter of pol- 
icy, but between the 1947 amendment of 
the Act and the adoption of the jurisdic- 
tional standards in 1950, the Board took 
jurisdiction in numerous cases in the in- 
dustry.” 


In a number of these, jurisdiction prob- 
ably would not be taken under the present 
standards.” This was particularly true in 
secondary boycott cases, where a Board ma- 
jority said in an early case that it felt called 
upon to exercise the Board’s full power in 
taking jurisdiction.“ Thus, the Board took 
jurisdiction in one secondary boycott case 
involving, as primary employer, an electrical 
subcontractor with a $325 contract on a 
$15,200 home.™ ‘The subcontractor received 
about $5,000 worth of goods indirectly 
from out of state and he did $8,400 worth of 
business across state lines. Although the 
Board in applying the new standards to sec- 
ondary boycott cases also considers the 
business of the secondary employer to the 
extent affected, none of the amounts cited 
in the decision would be sufficient to meet 





13 See, for example: Motorola, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 10,902, 94 NLRB 
1163 (1951); American Smelting and Refining 
Company (Colorado Plateau Uranium Ore Proj- 
ect), 2 CCH Labor Law Reports (4th Ed.) 
7 10,576, 92 NLRB 1451 (1951). 

14 Footnote 11. 

18 Memphis Cold Storage Warehouse Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
f 10,418, 91 NLRB 1404 (1950). 

16 Donovan, James, Wismer <& Becker, 93 

1562 


NLRB q 
11 Harvey Stoiler, 2 CCH Labor Law Reports 
(4th Ed.) { 10,667, 93 NLRB 680 (1950). 


18 Example: Johns-Manville Corporation, 61 
NLRB 1 (1945). 
19 Examples: J. H. Patterson Company, 2 


CCH Labor Law Reports (4th Ed.) { 8099, 79 
NLRB 355 (1948); Ozark Dam Constructors, 77 
NLRB 1136 (1948). See also NLRB v. Ozark 
Dam Constructors, 20 LABOR CASES { 66,413, 
190 F. (2d) 222 (CA-8, 1951), where the Board’s 
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jurisdiction over the builder of a government 
and a material supplier was upheld by the 
court. 

10 Watson Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8374, 80 NLRB 583 (1948), 
enforced 18 LABOR CASES { 65,690, 181 F. (2d) 
126 (CA-6, 1950), affirmed 19 LABOR CASES 
f 66,349, 341 U. S. 707 (1951) (Chairman Herzog 
concurring specially; Member Houston dissent- 
ing). Samuel Langer; 2 CCH Labor Law Re- 
ports (4th Ed.) { 8824, NLRB 1028 (1949); 
enforced 17 LABOR CASES { 65,626, 181 F. (2d) 34 
(CA-2, 1950), affirmed 19 LABOR CASEs { 66,348, 
341 U. S. 694 (1951). (Members Houston and 
Murdock dissenting. Chairman Herzog joined 
the majority in asserting jurisdiction because 
of Langer’s actual interstate operations. How- 
ever, Langer’s $8,400-a-year, out-of-state opera- 
tions would fall short of the $25,000 a year 
required under present standards. ) 

121 Watson Company, footnote 120. 

1232 Samuel Langer, footnote 120. 


June, 1952 @ Labor Law Journal 











the present standards.™ However, in a case 
not involving a secondary boycott, which 
came to the Board before adoption of the 
present standards, the Board declined juris- 
diction over 2 small plastering contractor 
whose gross income was only $33,000 a year, 
all derived from jobs within his home state.™ 


But soon after adoption of the new stand- 
ards, the Board made it clear in a series of 
decisions that it will apply them to the 
building and construction industry just as to 
other industries.” This policy has been fol- 
lowed in representation cases™ as well as 
unfair-practices cases.™ 

Asserting jurisdiction in a representation 
case involving the plumbers employed by a 
group of plumbing contractors, the Board 
said: “Although the Board has asserted 
jurisdiction over the building and construc- 
tion industry in both unfair labor practice 
and representation cases, the representation 
cases have involved either multicraft units 
of construction employees on large projects 


of substantial duration,[™] or shop em-. 


ployees.{] The Board is here for the first 
time confronted with the question of 
whether it should direct an election in a pro- 
posed single craft unit of employees employed 
in the actual construction operations. .. . 


“As the Board has pointed out in earlier 
cases involving the building and construc- 
tion industry, the legislative history of the 
amended Act clearly establishes the intent 
of Congress in 1947 that the Board should 
assert jurisdiction in that industry for the 
purpose of preventing certain unfair labor 
practices by labor organizations. 


“Tf, as we think it must, the Board is to con- 
tinue in appropriate cases to process com- 
plaints and issue cease and desist orders 
against labor organizations in the building 
industry, it would be most inequitable for 
the Board, at the same time, to deny to la- 
bor organizations the benefits which accrue 
from certification when in appropriate cases, 
our jurisdiction is invoked. We do not be- 
lieve that Congress intended that in this in- 
dustry the Board would wield the sword 


given it by the Act, but that labor organiza- 
tions desiring it should be denied the shield 
of the Act. We believe, rather, that in pre 
viding that certain benefits would flow from 
certification, Congress intended that the 
shield should go with the sword, and that 
the Board should to this end assert jurisdic- 
tion in representation and union-security au- 
thorization cases to the same extent and on 
the same basis as in unfair labor practice 
cases. Unless and until Congress, for reasons 
of policy, provides otherwise by appropriate 
leegislation, we must proceed on that basis.” ” 


On the matter of the Board’s jurisdiction, 
the Supreme Court said in a building indus- 
try case: 


“The activities complained of must affect 
interstate commerce to bring them within 
the jurisdiction of the Board. The Board 
here found that their effect was sufficient to 
sustain its jurisdiction and the Court of Ap- 
peals was satisfied. We see no justification 
for reversing that conclusion. .. . 


“The Board also adopted the finding that 
the activities complained of had a close, inti- 
mate and substantial relation to trade, traffic 
and commerce among the states and that 
they tended to lead, and had led, to labor 
disputes burdening and obstructing com- 
merce and the free flow of commerce. The 
fact that the instant building, after its com- 
pletion, might be used only for local 
purposes does not alter the fact that its con- 
struction, as distinguished from its later use, 
affected interstate commerce.” ™ 


In one building-industry case, the Board 
was urged to decline jurisdiction over a 
building contractor engaged in construction 
work valued at $200,000 for an interstate 
concern selling more than $500,000 worth of 
goods outside of the state, on the ground 
that the alleged unfair labor practices had 
occurred in connection with a purely local 
construction job of the contractor, which by 
itself had no effect on interstate commerce. 
In asserting jurisdiction in this case, the 
Board said in unanimous decision, “We find 
no merit to this contention, as we believe 





183 See discussion of application of standards 
to secondary boycott cases above. 

1% Walter J. Mentzer, 2 CCH Labor’ Law Re- 
ports (4th Ed.) { 8771, 82 NLRB 389 (1949) 
(Member Reynolds dissenting). 

1% Jamestown Builders Hxchange, Inc., foot- 
note 40; Plumbing Contractors Association of 
Baltimore, footnote 25; Paul W. Speer, Inc., 
footnote 21. 

1% Plumbing Contractors Association of Balti- 
more, footnote 25. 

ut Jamestown Builders Exchange, Inc., foot- 
note 40. 

28 The Board cited as an example Ozark Dam 
Constructors, T7 NLRB 1136 (1948). 
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128 The Board cited as an example White Con- 
struction and Engineering Company, Inc., 2 
CCH Labor Law Reports (4th Ed.) { 10,442, 92 
NLRB 53 (1950). | 

1% Plumbing Contractors Association of Balti- 
more, footnote 25. 

131 NLRB v. Denver Building and Construction 
Trades Council, footnote 2, decided June 4, 1951. 
In this case which arose before adoption of the 
new standards, the primary employer purchased 
annually about $55,000 worth of materials out- 
side the state and shipped about $5,000 worth 
a year outside the state. 
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that in the construction industry, as in 
others, the Board should determine jurisdic- 
jon based on the over-all operations of the 
employer.” ™ 

In another case the Board asserted juris- 
diction over a manufacturer who supplied 
concrete blocks and ready-mixed cement to 
two out-of-state contractors constructing a 
sewer system in the manufacturer’s home 
state.” 


Nonprofit and Cooperatively 
Owned Enterprises 


The Board has long followed the policy 
of asserting jurisdiction over commercial 
enterprises operated by nonprofit organiza- 
tions, whether the organizations are relig- 
ious, fraternal or educational.“ The 1947 
amendments to the act changed this policy 
only to exclude from the definition of the 
term “employer,” as used in the act, “any 
corporation or association operating a hos- 
pital, if no part of the net earnings inures 
to the benefit of any private shareholder or 
individual.” ™ 

After adoption of the new jurisdictional 
standards, the question of the Board’s asser- 
tion of jurisdiction over nonprofit organiza- 
tions arose again. In a case involving the 
publishing operations of a church organiza- 
tion, which made sales of $250,000 a year in 
interstate commerce, a majority of the 
Board said: 

“The interstate sale and shipment of the 
Employer’s publications is clearly com- 
merce. As this Board and the courts have 
held, it is immaterial that the Employer may 
be a nonprofit organization, or that its ac- 
tivities may be motivated by considerations 
other than those applicable to enterprises 
which are, in the generally accepted sense, 
commercial.” ™ 

Similarly, the Board took jurisdiction 
over a radio station operated by a col- 





lege,” but declined jurisdiction in a case 
involving employees of a university’s libra- 
ries.” In the latter case the Board stated 
that it would not “assert its jurisdiction over 
a nonprofit, educational institution where 
the activities involved are noncommercial in 
nature and intimately connected with the 
charitable purposes and educational activi- 
ties of the institution.” 

On policy grounds the Board also re- 
jected jurisdiction over a nonprofit corpora- 
tion operating a city symphony orchestra, 
although the orchestra’s income from inter- 
state activities was sufficient to qualify under 
the standards.” A unanimous Board said: 
“The effect on interstate commerce of the 
activities of a nonprofit organization .. . de- 
voted to the presentation of musical per- 
formances of artistic merit, is too remote to 
warrant taking jurisdiction in a field where 
we have not previously asserted it.” 

As to the radio station, the Board found, 
however, that the station actually was op- 
erated “on a commercial basis for profit,” 
although the profits went to a nonprofit edu- 
cational institution. On this point the Board 
said, “That these profits are used to further 
the cultural objective of a nonprofit educa- 
tional organization with religious affiliations 
does not in our opinion alter the business 
character of the station’s activities.” 

The matter of taking jurisdiction over 
nonprofit fraternal organizations was also 
raised in a case involving a farmers’ organi- 
zation which was engaged in writing insur- 
ance on members’ farm property and crops 
within one state.” The organization had 
$93 million in insurance in force and did ex- 
tensive business with interstate and foreign 
reinsurance companies. In addition the or- 
ganization made purchases of $250,000 a 
year and sales of $15,000 a year outside of 
the state through associated organizations. 
In this case the Board said: 





132 Paul W. Speer, Inc., footnote 21. This deci- 
sion specifically overruled West Virginia Hlec- 
tric Corporation, 2 CCH Labor Law Reports 
(4th Ed.) { 10,064, 90 NLRB 526 (1950), (to 
which Chairman Herzog and Member Reynolds 
had separately dissented) on this point. West 
Virginia Electric was decided before the adop- 
tion of present standards. 

133 Hart Concrete Products Company, footnote 
105. See also Tampa Sand and Material Com- 
pany, 91 NLRB 868. 

1% Christian Board of Publications, 13 NLRB 
534 (1939), enforced 2 LABOR CASES { 18,738, 
113 F. (2d) 678 (CCA-8, 1940); American Medical 
Association, 39 NLRB 385 (1942); Polish National 
Alliance, 42 NLRB 1375 (1942), jurisdiction 
affirmed by Supreme Court, 8 LABOR CASES 
f 51,182, 322 U. S. 643 (1944). 

185 Sec. 2 (2). 
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1% Sunday School Board of Southern Baptist 
Convention, 2 CCH Labor Law Reports (4th 
Ed.) {§ 10,515, 92 NLRB 801 (1950) (Chairman 
Herzog and Member Reynolds dissemted on the 
ground that this was not such a commercial 
activity as the Board should assert jurisdic- 
tion over). 

i Port Arthur College, footnote 42. 

138 Trustees of Columbia University, 2 CCH 
Labor Law Reports (4th Ed.) { 11,265, 97 NLRB, 
No. 72 (decided December, 1951). 

1% Philadelphia Orchestra Association, 2 CCH 
Labor Law Reports (4th Ed.) { 11,275, 97 NLRB, 
No. 80 (1951). 

40 Oklahoma State Union of the Farmers’ 
Educational and Cooperative Union of America, 
2 CCH Labor Law Reports (4th Ed.) { 10,479, 
92 NLRB 248 (1950). 
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“Contrary to the Employer’s contention, 
this Board has never declined to assert 
jurisdiction over an employer because it is a 
fraternal organization or a cooperative op- 
erated for the benefit of its members. Ex- 
cept for hospitals, the present Act grants 
no exemption to nonprofit organizations. 
We have therefore applied the same juris- 
dictional criteria to fraternal and coopera- 
tive organizations as to private business 
operated for profit. We find that the Employ- 
er’s business operations, whether considered 
separately or together with those of its sat- 
ellite organizations, bring it within the cov- 
erage of the Act.” 

The Board likewise has asserted jurisdic- 
tion over cooperatively owned public utility 
companies, ™ a cooperatively owned auction 
market, a cooperative sugar-cane grinding 
mill,” and a nonprofit irrigation company.™ 


yen Board, throughout its history since 
1935, has declined to assert jurisdiction 
over the hotel industry. The only exception is 
in the District of Columbia and the Territories, 
where the statute in effect gives the Board the 
plenary powers of a local board.” There the 
Board has consistently taken jurisdiction of 
hotels. 

After amendment of the act in 1947, the 
question arose as to whether the Board 
should continue to decline jurisdiction over 
hotels in the 48 states under the amended act. 
Citing the precedent then 14 years old, a 
majority of the Board reaffirmed this policy 
of declining jurisdiction over hotels as a 
matter of policy, although finding that hotel 
“operations are not wholly unrelated to 
commerce.” *" The hotel in this case was 
owned by an interstate railway company 
and operated by a wholly-owned subsidiary 
with an object, among others, of increasing 
the railroad’s passenger business. 

After announcement of the new jurisdic- 
tional standards, this question arose again. 


Reconsidering the question in the light of 
the new standards, a majority of the Board 
again reaffirmed the policy of declining juris- 
diction over hotels in the 48 states.“ In 
this case both the employers and the pre- 
dominant labor organizations represent- 
ing hotel employees urged that the Board 
adhere to its past policy of declining juris- 
diction. 

Conceding that by literal application of 
the standards the Board would take juris- 
diction in this case, the majority declared 
that “there are other and weightier consid- 
erations present in this case.” Among these, 
the majority cited the positive Congressional 
endorsement of the Board’s historic policy 
of declining jurisdiction over hotels, both on 
the floor of the Senate and in a Congres- 
sional survey of Board jurisdiction.” The 
majority opinion added: 

“Surely this Board did not intend by an- 
nouncing these standards, and should not 
now, completely divest itself of power to de- 
cline to take jurisdiction upon the basis of 
other factors, in that rare situation where we 
are convinced that the Board would other- 
wise have to sacrifice the evident purposes 
of Congress in the interest of mere blueprint 
consisténcy. 

“We do not believe that a settled policy, 
endorsed by all those members of Congress 
who have recorded an opinion on the sub- 
ject, should be lightly overturned by the 
action of this administrative Board. And cer- 
tainly no persuasive reasons have been pre- 
sented to warrant overturning it in this 
case. 

“Pending a showing, therefore, of any 
new congressional desire that this Board re- 
verse a long-established policy upon which 
State Boards, the industry, and its predomi- 
nant labor organizations have come to rely, 
we shall continue to adhere to that policy.” 


[The End] 





141 Cherokee County Rural Electric Cooperative 
Association, footnote 56; Plymouth Electric Co- 
operative Association, footnote 56; Wheatland 
Electric Cooperative, Inc., 94 NLRB 109. 

142 Flemington Auction Market Cooperative 
Association, Inc., 2 CCH Labor Law Reports 
(4th Ed.) { 10,425, 91 NLRB, No. 231 (1950). 

43 Twin Falls Canal Company, 2 CCH Labor 
Law Reports (4th Ed.) { 11,371, 97 NLRB, No. 
218 (1952). 

44 Bvan Hall Sugar Cooperative, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 11,382, 97 NLRB, 
No. 196 (1952). 

15 Roy C. Kelley, footnote 2. 

1% Willard, Inc., 2 NLRB 1094 (1937); Raleigh 
Hotel Company, 7 NLRB 353 (1938); West- 
chester Apartments, Inc., 17 NLRB 433 (1939); 
Rutland Court Owners, Inc., 44 NLRB 587 
(1942); Parkside Hotel, 74 NLRB 809 (1947). 

i White Sulphur Springs Company, 2 CCH 
Labor Law Reports (4th @@4.) 9252, 85 NLRB 
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1487 (1949) (Members Reynolds and Murdock 
dissenting). 

18 Hotel Association of St. Louis, 2 CCH Labor 
Law Reports (4th Ed.) { 10,561, 92 NLRB 1388 
(1951) (Members Reynolds and Murdock dis- 
senting). In their dissent, Members Reynolds 
and Murdock urged particularly that jurisdic- 
tion should be asserted on the basis of the 
Board's policy of asserting jurisdiction over 
enterprises which ‘‘substantially affect the na- 
tional defense,’’ in view of the hotels’ role of 
supplying lodging for military and civilian 
personnel traveling on business essential to the 
national defense effort. 

% The majority cited Senator Taft's state- 
ment of August 30, 1949, on the floor of the 
Senate that: ‘‘In my opinion the Act was never 
intended to cover the hotel industry .. .” and 
the Report of the Committee on Expenditures 
(1948), H. Rept. No. 2050, 80th Cong., 2d Sess. 
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IS A COVENANT NOT TO WORK FOR A RIVAL UPON 
LEAVING ONE’S. PRESENT EMPLOYER ENFORCEABLE? THIS 
QUESTION, THOROUGHLY INVESTIGATED AND WELL BUT- 
TRESSED BY AUTHORITY, IS ANSWERED IN THIS CON- 


DENSATION OF JUDGE HOOVER'S RECENT OPINION IN 


The Arthur Murray Dance Studios 





HEN THE DEFENDANT, Clifford 

Witter, a dance instructor, waltzed out 
of the employment of the plaintiff, the 
Arthur Murray Dance Studios of Cleveland, 
Inc., into the employment of the 
Astaire Dancing Studios, the plaintiff waltzed 
Witter into court. For brevity, the two 
studios are called “Arthur Murray” and 
“Fred Astaire.” At the time Witter took 
his contentious step, Arthur Murray had a 
string attached to him—a certain contract 
prohibiting Witter, after working for Arthur 
Murray no more, from working for a com- 
petitor. That Arthur Murray and Fred 
Astaire are rivals in dispensing Terpsichorean 
erudition is not disputed. Now Arthur 
Murray wants the court to pull that string 
and yank Witter out of Fred Astaire’s 
pedagogical pavilion. 


Seas of Authority 


No layman could realize the legal compli- 
cation involved in Witter’s uncomplicated 
act. This is not one of those questions on 
which the legal researcher cannot find 
enough to quench his thirst. To the con- 
trary, there is so much authority it drowns 
him. It is a sea—vast and vacillating, over- 
lapping and bewildering. One can fish out 
of it any kind of strange support for any- 
thing, if he lives so long. This deep and 
unsettled sea pertaining to an employee’s 
covenant not to compete with his employer 
after termination of employment is really 
seven seas; and now that the court has 
sailed them, perhaps it should record those 
seas so that the next weary traveler may 
be saved the terrifying time it takes just 
to find them. 


There is the periodical sea: 12 Boston 
University Law Review 273; 1 California 
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Law Review 385; 18 California Law Review 
88; 20 California Law Review 607; 23 Cali- 
fornia Law Review 399; 21 Columbia Law 
Review 599; 23 Columbia Law Review 164; 
28 Columbia Law Review 81; 29 Columbia 
Law Review 347; 32 Columbia Law Review 
291, 294; 47 Columbia Law Review 1070; 22 
Cornell Law Quarterly 246; 26 Cornell Law 
Quarterly 707; 3 Detroit Law Review 38; 36 
Georgetown Law Journal 268; 4 Harvard 
Law Review 128; 31 Harvard Law Review 
193; 33 Harvard Law Review 320; 40 Har- 
vard Law Review 326; 41 Harvard Law 
Review 782; 45 Harvard Law Review 751; 
62 Harvard Law Review 1409; 29 Illinois 
Law Review 530; 34 Illinois Law Review 365; 
11 Indiana Law Journal 181; 18 Iowa Law 
Review 546; 21 Iowa Law Review 455, 458- 
461; 31 lowa Law Review 249; 8 Journal of 
the Bar Association of Kansas 285; 6 John 
Marshall Law Quarterly 491; 23 Kentucky 
Law Journal 248; 35 Kentucky Law Journal 
261, 270-274; 76 Law Journal 70-71, 85, 97, 
109-110, 119-120; 78 Law Journal 90; 80 
Law Journal 115; 97 Law Journal 258; 44 
Law Quarterly Review 66; 173 Law Times 
392; 17 Marquette Law Review 230; 32 
Marquette Law Review 282; 1 Mercer Beasley 
Law Review, No. 2, 83; 13 Michigan State 
Bar Journal 63; 2 Minnesota Law Review 
309; 4 Minnesota Law Review 534; 13 Min- 
nesota Law Review 59; 16 Minnesota Law 
Review 316; 17 Minnesota Law Review 86; 
17 Minnesota Law Review 444; 22 Minnesota 
Law Review 273; 22 Minnesota Law Review 
286; 11 New York University Law Quarterly 
Review 470; 13 New Zealand Law Journal 205, 
221, 241; 8 North Carolina Law Review 90; 9 
North Carolina Law Review 227; 26 North 
Caroling Law Review 402; 16 Notre Dame 
Lawyer 135; 24 Notre Dame Lawyer 606; 5 
Ohio State Law Journal 263; 2 Oklahoma 
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Law Review 82; 7 Oregon Law Review 127; 
5 Peabody Law Review 79; 55 Scottish Law 
Review 108; 66 South African Law Journal 
139; 81 Solicitors’ Journal 726; 1 Syracuse 
Law Review 110; 6 Temple Law Quarterly 
114; 9 Temple Law Quarterly 454; 23 Temple 
Law Quarterly 146; 4 Texas Law Review 
114; 8 Texas Law Review 431; 13 University 
of Detroit Law Journal 25; 76 University of 
Pennsylvania Law Review 244, 266; 82 Uni- 
versity of Pennsylvania Law Review 872; 90 
University of Pennsylvania Law Review 855; 
7 University of Toronto Law Journal 413; 21 
Virginia Law Review 330; 22 Virginia Law 
Review 359; 2 Washington and Lee Law Re- 
view 106; 41 West Virginia Law Quarterly 
285; 51 West Virginia Law Quarterly 131; 
9 Wisconsin Law Review 309; 25 Yale Law 
Journal 499, 


There is the sea of annotations: 9 A. L. R. 
1456; 20 A. L. R. 861; 29 A. L. R. 1331; 52 
A. L. R. 1362; 58 A. L. R. 156; 67 A. L. R. 
1002; 98 A. L. R. 963; 119 A. L. R. 1452; 
149 A. L. R. 633; 152 A. L. R. 415; 155 
A. L. R.:652; 6 L. R. A. (N. S.) 892; 16 
L. R. A. (N. S.) 389; 24 L. R. A. (N. S.) 
933; 26 L. R. A. (N. S.) 961; 31 L. R. A. 
(N. S.) 249; 40 L. R. A. (N. S.) 473; 8 
Ann, Cas. 155; 15 Ann. Cas. 692, 694; Ann. 
Cas. 1914 A. 500; 1 B. R. C. 502. 


Theré is the sea of encyclopedias: 36 
American Jurisprudence 529-559, Sections 
50-81; 584-585, Section 108, 658-660, Sec- 
tions 201-202 (particularly Sections 78-79); 
28 American Jurisprudence 283-290, Sec- 
tions 89-97; 293-303, Sections 101-109 
(particularly Section 108) ; 35 American Juris- 
prudence 527-530, Sections 99-100; 43 Corpus 
Juris Secundum 571-576, Section 84 c; 
17 Corpus Juris Secundum 636-638, Section 
254; 63 Corpus Juris 464-465, Section 135; 9 
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Ohio Jurisprudence 366-380, Sections 147- 
159 (particularly Sections 151-152); 21 Ohio 
Jurisprudence 1045, Section 41; 1136-1137, 
Section 96; 26 Ohio Jurisprudence 254-255, 
Sections 133-134; 39 Ohio Jurisprudence 405- 
407, Sections 64-65; 434, Section 3. 

There is the sea of treatises: 3 Pomeroy’s 
Equity Jurisprudence (5th Ed.) 689, Sec- 
tion 934(c); 6 Corbin on Contracts (1951 
Ed.) 508-528, Sections 1392-1395; 1 Williston 
on Contracts (1936 Ed.) 486, Section 137 
(A); 508, Section 141; 5 Williston on Con- 
tracts 4040, Section 1445; 4042-4043, Section 
1446; 4584-4585, Section 1637; 4585-4591, 
Sections 1638-1639; 4606-4612, Section 1643; 
4623-4628, Section 1646; 4647-4648, Section 
1652; Clark on Contracts (4th Ed.) 429-430; 
2 Callmann on Law of Unfair Competition 
and Tradmarks (2d Ed.) 791-794, Sec- 
tion 51.4; 1 Nims on Unfair Competition 
and Trade Marks (4th Ed.) 421, Section 
149; 2 Page on Contracts (2d Ed.) 1372- 
1374, Section 780; 1389-1390, Section 789; 
1394-1395, Section 791; Chitty on Contracts 
(20th Ed.) 483-491; Leake on Contracts 
(8th Ed.) 558-561; Benjamin on Sale (7th 
Ed.) 535-543. 

There is the restatement sea: 2 Restate- 
ment, Contracts, Sections 513-516, 518; 2 
Restatement, Agency, Section 396. 

There is the digest sea: American Digest, 
Contracts, Sections 115-116 (2), 117-118; 
Injunction, Section 60-61 (2); Trade-Marks, 
etc., Section 77; West’s Ohio Digest (same 
subjects and sections as in American Digest, 
above); Page’s Ohio Digest, Contracts, Sec- 
tions 94-97; Injunction, Section 67, 69; 43 
English and Empire Digest, Trade and 
Trade Unions, Part V. 


There is Ohio’s own sea—made up of 
obvious parts of the foregoing. 
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We trust we are justified in shifting 
figures of speech long enough to point out 
how ironic it is that the needles of justice 
can be buried in so huge a haystack. The 
average litigant will not find adequate 
justice in this subject matter until someone 
devotes a treatise solely to it. It has grown 
so elephantine yet so intricate that it now 
needs a complete, detailed treatment for 
which there is not room in general treatises 
on such omnibus subjects as injunctions 
or contracts. 


Facts of Case 


The main facts are these. Arthur Murray 
is engaged in the business of teaching 
dancing. So is Fred Astaire. They are 
rivals in direct competition. Arthur Murray 
has two studios in the Cleveland area— 
downtown and in a suburb. The two studios 
are at least seven miles apart—as an auto- 
mobile flies. Fred Astaire has but one studio 
in the area, not far from Arthur Murray’s 
downtown studio. 


There is little evidence about the nature 
and extent of Arthur Murray’s business. 
He spends $50,000 annually for advertis- 
ing and promotion. There is no evidence 
to show how far the good will of the 
business extends or from what area either 
of his studios draws its patrons. 


Arthur Murray produced the following 
evidence as to the training he generally 
gives his prospective instructors. The pros- 
pect is given ten to 12 weeks of training. 
He is “thoroughly indcctrinated with the 
methods of teaching as established by 
Arthur Murray” and “given a thorough 
sales training.” Even after he starts teach- 
ing, his own training continues. Occasionally 
experts come from New York or other 
studios throughout the country “to impart 
new methods and new dances to our staff.” 


How Arthur Murray gets its prospective 
students is not clear. The evidence seems 
to indicate that prospects are procured 
through newspaper, radio and television 
advertising. There is no evidence that any 
are secured by any employee going out and 
personally soliciting them from the public. 


When a pupil comes into the studio to 
take lessons, he is first interviewed by the 
sales staff. If he decides to buy a course 
he is turned over to an analyst who handles 
him for his first five hours of instruction, 
The analyst plans a tailor-made course for 
that pupil and then turns him over to an 


“ 


instructor or history teacher who is “re- 





sponsible for that pupil during his life in 
the studio.” Just what all that responsibility 
entails is not explained. Arthur Murray 
recognizes the importance of a pupil danc- 
ing with more than one instructor and 
encourages the practice of the pupil having 
exchange lessons with other instructors. 
Appointments are made at the desk. The 
instructor is supposed to encourage the 
pupil to take as many lessons as possible 
each week to get the benefit of regularity 
of instruction. 


Witter started to work for Arthur Murray 
in March, 1949, on a part-time basis. No 
written contract was produced covering the 
part-time period. It is not clear when that 
period ended and full-time employment 
began, but it seems to have been at the 
time a written “Employment Agreement” 
was entered, dated January 11, 1950. Witter’s 
employment ceased shortly thereafter, on 
April 20, 1950. Witter claims the cessation 
was involuntary; Arthur Murray claims it 
was voluntary. The evidence shows that 
Witter worked at Arthur Murray’s suburban 
studio. There is no evidence showing that 
he ever worked at Arthur Murray’s down- 
town studio. 


Employment Agreement 


By the employment agreement, Witter 
was hired as a dancing instructor for one 
year. It reads in part: 


“Whereas the Employers conduct a danc- 
ing school with studios in the City of 
Cleveland and have expended and continue 
to expend large sums of money for the 
purposes thereof, including the develop- 
ment of methods of dancing and of ob- 
taining pupils and the names of persons 
interested in dancing and generally in pro- 
curing patronage and good-will:for their 
business, and 


“Whereas the Employers have established 
unique methods of dancing instruction known 
as the Arthur Murray Methods of Instruc- 
tion in Dancing and have attained a high 
reputation as a nationally known dancing 
school, and 


“Whereas the Employers desire to em- 
ploy the Employee as a dancing instructor 
or in other capacities, and 


“Whereas the Employers will train and 
instruct the Employee in their methods, 
and disclose to the Employee confidential 
information as to their methods, the names 
of their pupils, etc. and desire to make 
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suitable provision that such confidential 
disclosures shall not be abused, revealed 
to the Employers’ competitors or used’ by 
the Employee for his own benefit in com- 
petition with the Employers. . 


“3. The Employers will give to the 
Employee a course of training in dance 
instruction in order to fit the trainee to 
teach dancing, or to interview or supervise 
according to the methods of the Em- 
ployers. After such course of training is 
given to the Employee, there will be dis- 
closed to him further information as to the 
methods of the Employers, the names of 
pupils and patrons of the Employers, and 
he will have occasion at the behest of the 
Employers, to meet such pupils and patrons. 
Proprietors, managers and all employees of 
hotels, resorts, ships or establishments of 
any kind at which the Employers had or 
may have branch studios, shall among others, 
be considered patrons of the Employers. .. . 


“5. The Employee agrees that upon the 
termination of his employment for any 
cause and for a period of two (2) years 
thereafter, he will not, teach dancing or 
accept employment in any manner relating 
to dancing, dancing engagements, or ex- 
hibitions, dancing lessons or instruction or 
lectures in dancing in any form whatsoever, 
or become engaged directly or indirectly in 
business in any respects relating to dancing 
at any hotel, resort, ship or establishments, 
nor solicit business for himself or any other 
business in any manner related to dancing, 
nor directly nor indirectly engage in teach- 
ing of dancing to anyone within a radius of 
twenty-five (25) miles of Employer without 
the written consent of Employer. 


“8. The Employee agrees to pay to the 
Employers the sum of $750.00 to compen- 
sate the Employers for the courses of train- 
ing given to him at the cost and expense of 
the Employers, and not by way of satis- 
faction of any claim for damages for breach 
of contract, and does herewith deliver to 
the Employers two separate promissory 
notes in the sums respectively of $250.00 
and $500.00 for such indebtedness. If the 
Employee within a period of two years 
after the termination of his employment 
for any cause, shall either become engaged 
directly or indirectly in business as a danc- 
ing instructor, teacher, supervisor or inter- 
viewer, or accept employment in any manner 
relating to dancing, but not in violation of 
the provisions of this agreement, said note 
of $500.00 in payment for training given to 


the Employee by the Employers shall be, 


payable without further liability on the part 
Arthur Murray Dance Studios Case 








The enthusiastic welcome accorded Judge 
Hoover's brilliant and exhaustive opinion 
is reflected here in several excerpts taken 
from some of the letters he has received 
since handing down his recent decision . . . 


“As a teacher of Equity and a practi- 
tioner in the field of unfair competition, 
may | only say, ‘Beautiful! Bravo!’ ... 


“It is a real gem of an essay, as well 
as an amazing collection of citations . . . . 
It evokes pure joy, as well as admiration 
for craftsmanship."’ . . . 


“| have enjoyed very much reading 
your brilliant opinion ... ." 


“Permit me to thank you and congratu- 
late you upon the service you have rend- 
ered to lawyers and law teachers working 
in the field of unfair competition, by your 
scholarly and beautifully complete pres-— 
entation and evaluation of the law on the 
subject.”’ 





of the Employee. If the Employee remains 
in the employ of the Employers for a 
period of not less than one year, from 
the date hereof, as he is required to do, the 
Employers will cancel and discharge the 
note for $250.00. The Employers also agree 
that they will not demand payment of such 
note for a period of one year from the date 
hereof, provided the Employee remains in 
their employ. If the Employee remains in 
the employ of the Employers for a period 
of at least one year from the date hereof 
and thereafter his employment is termin- 
ated and he thereafter for a period of two 
years, observes all of the restrictions and 
provisions of paragraphs 4 and 5 hereof, 
then and. in that event the Employers will 
at the end of such two year period cancel 
and discharge the said note for $500.00. 
The Employers will not demand payment 
of the said note during the period of the 
Employee’s employment, nor during the 
said period of two years thereafter, so long 
as the Employee continues to observe such 
restrictions. 
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“9 The parties hereto, recognizing that 
irreparable injury will result to the Em- 
ployers in event of a breach of the terms 
of this contract on the part of the Em- 
ployee, agree that in such event the Em- 
ployers shall be entitled, in addition to any 
other remedies and damages available, to 
an injunction to restrain the violation(s) 
thereof by the Employee, and all persons 
acting for or with him.” 


Arthur Murray produced no witness of 
his own to show what specific training he 
gave Witter. Witter admitted that from 
Arthur Murray he received his training to 
become a dancing instructor and then be- 
came an Arthur Murray instructor; that 
he was taught “the so-called Arthur Mur- 
ray method of teaching dancing”; that in 
all he received about 40 to 50 hours of 
dancing instruction; that as an instructor 
he was introduced to students he was to 
teach; and that at the studio he met the 
pupils of other instructors. 


Here there are large blind spots in the 
evidence. We are not told how many of his 
own pupils he taught or how many of other 
instructors’ pupils he taught; nor how he 
taught them (whether individually or in 
classes); nor how regularly or often he 
taught them; nor how many hours he or 
other instructors spent on his pupils or on 
other instructors’ pupils; nor over how long 
a period the course of instruction lasted (one 
month or one year). 


Witter testified, without contradiction, 
that he received little or no sales or business 
training and that the Arthur Murray sales 
manuals were not made accessible to him. 


Within about six weeks after leaving Ar- 
thur Murray, Witter entered the employ- 
ment of Fred Astaire, where he teaches and 
In the interim he had a week’s 


supervises. 

employment elsewhere. He approached 
Fred Astaire. Fred Astaire did not seek 
him out. At Fred Astaire’s, Witter was 


given three weeks of training before he 
started to work—three or four hours of 
daily training in dancing and sales. He was 
still receiving training at the time of the 
trial. There is no evidence that Witter ever 
engaged in solicitation to get customers 
either for Arthur Murray or Fred Astaire. 
It is stipulated that “the restrictions in said 
contract in regard to the two-year time 
period and the 25 mile limitation . . . are 
valid and reasonable and not unduly in re- 
straint of trade.” Other facts will come 


out in the discussion. 
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Arthur Murray does not seek damages. 
He seeks to enjoin Witter from working for 
Fred Astaire. 


History of This Type of Litigation 


Over 500 years of colorful history look 
down on this type of litigation. In the year 
1415 Henry V was king. Skill in a trade 
was the vital factor in a man’s economic 
Status, and it was obtainable only through 
apprenticeship to an experienced worker. 
The guild system permitted a man to work 
only in the trade in which he was appren- 
ticed. Membership in a guild was not easily 
attained. Travel was difficult. Strangers 
were not welcome. If a man couldn’t work 
at his trade in his particular locality, he 
could hardly work at all; he might become a 
pauper; and the public would be deprived 
of a worker at a time when the Black Death 
had made workmen scarce. Against that back- 
ground, in 1415, the celebrated Dyer’s 
Case (Y. B. 2 Henry V, pl. 26) came before 
Judge Hall (Hull?). He became so enraged 
by an attempt to restrain a dyer from work- 
ing in a town for just a half year that in 
bad French he declared the deal void: “By 
God, if the plaintiff were here he should go 
to prison until he paid a fine to the king.” 28 
Columbia Law Review 81-83; 6 Corbin on 
Contracts 527, Section 1395; Lange v. Werk, 
2 O.S. 520, 526-527. 


Pounded by the pressures of social, eco- 
nomic, industrial, communication and trans- 
portation change, the law has changed (7 
University of Toronto Law Journal 413-415; 
26 Cornell Law Quarterly 707-709; 31 Iowa 
Law Review 249-251; 36 American Jurispru- 
dence 530, Section 50; 5 Peabody Law Review 
80-82) until today, as a rough rule of thumb, 
the law is that a covenant restraining an em- 
ployee, on termination of employment, from 
competing with his former employer, is valid 
if it is reasonable in view of all of the circum- 
stances of the particular case. 13 University 
of Detroit Law Journal 25, 27; 90 University 
of Pennsylvania Law Review 855-856; 33 
Harvard Law Review 320; 31 lowa Law Re- 
view 249, 253; 32 Marquette Law Review 
282-283; 5 Williston on Contracts 4580, Sec- 
tion 1636; 36 American Jurisprudence 532, 
Section 51; 3 Pomeroy’s Equity Jurisprudence 
689, Section 934 (c). 


What is ‘‘Reasonable’’? 


Such a statement, however, is misleading 
as over-simplification always is. Reason- 
ableness, like Johnny’s being a “good” boy, 
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is complicated. Immediately it breaks 
down into three divisions (then into numer- 
ous subdivisions), and one must consider 
whether the restraint is reasonable as to 
(1) the employer, (2) the employee and (3) 
the public. 9 Ohio Jurisprudence 370-371, 
Section 151; 17 Corpus Juris Secundum 636- 
637, Section 254; 40 Harvard Law Review 
326-327 ; 16 Minnesota Law Review 316-317; 
22 Minnesota Law Review 273-274; 32 Mar- 
quette Law Review 282-283; 81 Solicitors’ 
Journal 726; 51 West Virginia Law Quarterly 
131-132; 5 Williston on Contracts 4580-4581, 
Section 1636. More elaborately, three ques- 
tions are usually propounded : 


(1) Is the restraint reasonable in the 
sense that it is no greater than necessary 
to protect the employer in some legitimate 
interest? 5 Williston on Contracts 4581, 
Section 1636; Ann. Cas. 1914 A 500; 2 Page 
on Contracts (1920 Ed.) 1389, Section 789; 
9 A.L.R. 1456, 1467; Briggs v. Butler, 140 
O.S. 499, 507; 2 Restatement, Contracts, 
Section 515 (a). 


(2) Is the restraint reasonable in the 
sense that it is not unduly harsh and op- 
pressive on the employee? 3 Detroit Law 
Review 38, 43; 24 Notre Dame Lawyer 606- 
607; 6 Corbin on Contracts, 522-524, Section 
1394; 526, Section 1395; 2 Restatement, Con- 
tracts, Section 515 (b); Gates-McDonald 
Company v. McQuilkin, 33 Abs. 481; Standard 
Oil Company v. Bertelsen, 186 Minn. 483, 487 ; 
McCluer v. Super Maid Cook-Ware Corpora- 
tion, 62 F. (2d) 426, syl. 1. 


(3) Is the restraint reasonable in the sense 
that it is not injurious to the public? 31 Jowa 
Law Review 249, 254; 17 Corpus Juris Se- 
cundum 636-637, Section 254; 24 Notre Dame 
Lawyer 606-608; 5 Williston on Contracts 
4579-4580, Section 1635; 4581-4582, Section 
1636; 4608, Section 1643; 36 American Juris- 
prudence 533-534, Sections 52-53; 5 Peabody 
Law Review 80, 82; Tarr v. Stearman, 264 IIl. 
110, syl. 4-5; Parish v. Schwartz, 344 Ill. 563, 
568, 570; Kadis v. Britt, 224 N. C. 154, 159- 
160; Milwaukee Linen Supply Company v. 
Ring, 210 Wis. 467, 471, 473-474; Keeler v. 
Taylor, 53 Pa. 467, 470, syl. 3; Ridley v. 
Krout, 63 Wyo. 252, 278-279; Economy Gro- 
cery Stores Corporation v. McMenamy, 290 
Mass. 549, 553; Marshall v. Irby, 203 Ark. 
795, 797; Orkin Exterminating Company v. 
Dewberry, 204 Ga. 794. 


In determining what is reasonable, the 
Goddess of Justice that hovers over the 
American courthouse with scale in hand 
has a delicate job of weighing; and it is a 
three—not a two—pan scale, for she must 
balance the conflicting interests of em- 
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ployer, employee and public. 6 Corbin on 
Contracts 514, Section 1394; 526, Section 
1395; 31 Harvard Law Review 193, 195; 11 
Indiana Law Journal 181-182; 47 Columbia 
Law Review 1070-1071; 16 Notre Dame Law- 
yer 135-136. Hers is the tedious task of rec- 
onciling the head-on clash of various, very 
basic policies, namély, freedom of contract, 
freedom of trade, sanctity of contract, indi- 
vidual liberty, protection of business, right 
to work, making of training availabie to em- 
ployee, earning of livelihood for one’s self 
and family, utilization of one’s skill and tal- 
ent, continued productivity, betterment of 
one’s status, avoidance of one’s becoming a 
public charge, encouragement of competi- 
tion and discouragement of monopoly. Last 
five citations and 51 West Virginia Law 
Quarterly 131-133; 2 Washington and Lee 
Law Review 106, 111; 13 Minneseta Law Re- 
view 59; 22 Minnesota Law Review 273-274; 
76 University of Pennsylvania Law Review 
244, 253-255; 41 Harvard Law Review 193, 
195; 24 Notre Dame Lauwer 606-607; 5 Pea- 
body Law Review 79, 87, footnote 47; 21 Co- 
lumbia Law Review 599; 17 Marquette Law 
Review 230; 23 Columbia Law Review 164, 
166; 5 Williston on Contracts 4578-4580, Sec- 
tion 1635; 4647, Section 1652; Abalene Exter- 
minating Company v. Elges, 137 N. J. Eq. 1, 3; 
Ridley v. Krout, 63 Wyo. 252, syl. 3; Granger 
v. Craven, 159 Minn. 296, 299. 


Reasonableness is gauged not just by 
some but by all of the circumstances. 3 De- 
troit Law Review 38, 43; 6 John Marshall Law 
Quarterly 491, 493; 16 Notre Dame Lawyer 
135, 138; 6 Corbin on Contracts 527-528, Sec- 
tion 1395; 17 Corpus Juris Secundum 642, 
Section 257. The same identical contract 
and restraint may be reasonable and valid 
under one set of circumstances, and unrea- 
sonable and invalid under another set of 
circumstances. Milwaukee Linen Supply 
Company v. Ring, 210 Wis. 467, 471; 6 John 
Marshall Law Quarterly 491, 493; 44 Law 
Quarterly Review 66, 69. Briggs v. Butler, 
140 O.S. 499, 507, quotes 17 Corpus Juris 


‘Secundum 637, Section 254, to the effect that 


contracts of the type in question have fre- 
quently been upheld as to salesmen, agents, 
canvassers and other employees. To be ac- 
curate it should be added that they are also 
frequently not upheld. 6 Corbin on Con- 
tracts 514-516, Section 1394. Danger of the 
gravest injustice lurks in the unguarded use 
of such potentially deceiving generalities. It 
cannot be too strongly stated and restated 
that every case depends on its own peculiar 
circumstances. In sailing the above seven 
seas, more ships of justice have gone down 
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for failure to sense the treacherous reefs of 
generality than for any other reason. 


In this type of case, heavy procedural 
burdens impede the plaintiff employer. Be- 
cause the restraint sought to be imposed is 
one which restricts the exercise of a gainful 
occupation, it is a restraint in trade. 5 Wil- 
liston on Contracts 4576, Section 1633; 2 
Restatement, Contracts, Section 513; Mil- 
waukee Linen Supply Company v. Ring, 210 
Wis. 467; Gates-McDonald Company v. Mc- 
Quilkin, 33 Abs. 481, 483. Even where the re- 
straint is partial, the rule is not that it is good, 
but that it may be good. Mandeville v. Har- 
man, 42 N. J. Eq. 185, 189; 21 Ohio Jurispru- 
dence 1133, Section 95. The facts that an 
employer has a written agreement that the em- 
ployee will not, on leaving his employment, 
compete with his employer, that the em- 
ployee breaks that agreement, that the 
employee quits his employer, that the em- 
ployee starts working for a rival and that 
the rival thereby becomes a more efficient 
competitor—all this, without more, does not 
automatically entitle the employer to an in- 
junction. 6 Corbin on Contracts 520, Section 


1394; 31 Jowa Law Review 249, 253, footnote | 


42; 3 Detroit Law Review 38, 41; 43 Corpus 
Juris Secundum 572-573, Section 8&4; 28 
American Jurisprudence 216, Section 23; 
Menter Company v. Brock, 147 Minn. 407, 
410; Club Aluminum Company v. Young, 263 
Mass. 223; Heflebower v. Sand, 71 F. Supp. 
607, 614; Sternberg v. O’Brien, 48 N. J. Eq. 
370, 376; Oppenheimer v. Hirsch, 38 N. Y. S. 
311, 313; McCluer v. Super Maid Cook-Ware 
Corporation, 62 F. (2d) 426, syl. 4; Copley v. 
Wheatley, 237 N. Y. S. 205. Compare Lange 
v. Werk, 2 O. S. 520. 


Questions Confronting Injunction- 
Seeking Employer 


An employer seeking an injunction in a case 
like this is suddenly confronted with at least 


the following questions (some of which ~ 


obviously overlap): 


ELEMENTS OF CONTRACT 


First. Are the ordinary elements of a 
contract present, such as consideration, etc.? 
Since relief is based on a covenant in a con- 
tract, the basis crumbles if there is no con- 
tract. Lange v. Werk, 2 O. S. 520, syl. 2; 
9 Ohio Jurisprudence 373, Section 152; 6 
Corbin on Contracts 522, Section 1394; 525- 
528, Section 1395; 36 American Jurisprudence 
536-537, Section 56; 5 Williston on Contracts 
4583-4584, Section 1636; 152 A. L. R. 415, 419; 
23 Temple Law Quarterly 146; 5 Peabody 
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Law Review 79, 90; 17 Corpus Juris Secun- 
dum 641-642, Section 257; Pestel Milk Com- 
pany v. Model Dairy Products Company, 39 
Abs. 197, 211, syl. 6. 


REASONABLENESS AS TO EMPLOYER 


Second, Is the restraint reasonable in the 
sense that it is no greater than necessary to 
protect the employer in some legitimate inter- 
est? See authorities cited under statement of 
this question above. If it is greater, generally 
it is held invalid. Briggs v. Butler, 140 O. S. 
499, 507; 17 Corpus Juris Secundum 637-638, 
Section 254; 5 Williston on Contracts 4581, Sec- 
tion 1636; 26 Cornell Law Quarterly 707, 711, 
footnote 16; 2 Restatement, Trusts, Section 515 
(a); 36 American Jurisprudence 536, Section 
55; 554-555, Section 78; 555-556, Section 79; 
32 Marquette Law Review 282-283; Milwau- 
kee Linen Supply Company v. Ring, 210 Wis. 
467, 470, 473, syl. 2. In Briggs v. Butler, 140 
O. S. 499, 507, it is said: “The determination of 
the necessity for such restriction is dependent 
upon the nature and extent of the business 
and the nature and extent of the service of 
the employee in connection therewith and 
other pertinent conditions.” 


No court seems to have attempted to 
make a list of those “other pertinent condi- 
tions.” Indeed, if it were possible to make 
a complete list today, human ingenuity 
would render the list obsolete tomorrow. 
However, the interests of justice should 
warrant one’s recording some of the im- 
portant conditions which the cases consider. 
Preliminarily perhaps one should caution 
against an assumption sometimes erroneously 
made, that is, that the restrictions on time 
and area are alone to be considered. In 2 
Page on Contracts 1389, Section 789, it says: 
“The doctrine that restraint is void if un- 
reasonable is not limited to area. If for 
any reason the restraint is greater than is 
necessary to protect the good will, the con- 
tract is invalid.” In 24 Notre Dame Lawyer 
606, it says: “There are numerous decisions 
to the effect that in order for a contract of 
this nature to be valid, it must be reasonable 
as to time and place, and not otherwise un- 
reasonable. If the contract is unreasonable 
in any one of these particulars, it is invalid.” 
See also 2 Restatement, Contracts, 990, Sec- 
tion 515, com. (c). 


With that as a background, we shall set 
forth some of the circumstances that, with 
varying degrees of effect on the ultimate re- 
sult, courts have considered. We shall han- 
dle them in question form (some obviously 
overlap): 
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(1) Does the employer have a protectible 
interest? 5 Williston on Contracts 4581; 36 
American Jurisprudence 531, Section 50; 6 
Corbin on Contracts 517-518, Section 1394; 
28 American Jurisprudence 297, Section 
102; 21 Columbia Law Review 599-600; 3 De- 
troit Law Review 38, 43; 25 Yale Law Jour- 
nal 499-500; 17 Corpus Juris Secundum 639, 
Section 254; 20 A. L. R. 861; Club Aluminum 
Company v. Young, 263 Mass. 223, 226; Mo- 
lina v. Barany, 56 N. Y. S. (2d) 124, 130; 

~Tarr v. Stearman, 264 Ill. 110, syl. 7; Donohue 
v. Peterson, 161 Ore. 65, 73. 


(2) Is the covenant ancillary or inciden- 
tal to some other transaction? 5 Williston 
on Contracts 4582, Section 1632; 17 Corpus 
Juris Secundum 629, Section 246; 639, Sec- 
tion 254; 36 American Jurisprudence 534- 
535, Section 54. 


(3) What is the object of the parties? 
36 American Jurisprudence 531, Section 50. 

(4) Is the real object merely to remove 
a competitor and ordinary competition? 17 
Corpus Juris Secundum 629, Section 246; 
76 University of Pennsylvania Law Review 
244, 254; 6 Corbin on Contracts 520, Section 
1394; Clark Paper and Manufacturing Com- 
pany v. Stenacher, 236 N. Y. 312, 320-321; 
Murray v. Cooper, 51 N. Y. S. (2d) 935, 937; 


Heflebower v. Sand, 71 F. Supp. 607, 613; . 


Kadis v. Britt, 224 N. C. 154, 159. 


(5) Is the real object just to prevent the 
employee from quitting or to suppress or 
discipline him? 76 University of Pennsyl- 
vania Law Review 244, 271; 1 Syracuse Law 
Review 110, 116; 4 Texas Law Review 114; 
28 American Jurisprudence 303, Section 109; 
Sternberg v. O’Brien, 48 N. J. Eq. 370, 373; 
Clark Paper and Manufacturing Company v. 
Stenacher, 236 N. Y. 312, 321;Heflebower 
v. Sand, 71 F. Supp. 607, 611, 613; Rid- 
ley v. Krout, 63 Wyo. 252, 277. 


(6) Is the real object to cause the em- 
ployee to withdraw from all business? 5 Wil- 
liston on Contracts 4647, Section 1652; 40 
L.R.A. (N.S.) 473; 36 American Jurispru- 
dence 555, Section 79, footnote 11; 17 Corpus 
Juris Secundum 636, Section 254; 51 West 
Virginia Law Quarterly 131, 133. 


(7) Is the real object merely to prevent the 
employee from using the skill and intelligence 
acquired or increased through experience or 
instruction received in the course of work for 
the employer? 5 Williston on Contracts 46-48, 
Section 1652; 25 Yale Law Journal 499-500; 2 
Restatement, Contracts, 1001, Section 516, com. 
(h); Ridley v. Krout, 63 Wyo. 252, 272-274; 
Club Aluminum Company v. Young, 263 Mass 
223, 226-227. 
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(8) What are the nature and extent of the 
employer’s business? Briggs v. Butler, 140 
O. S. 499, 507; 5 Williston on Contracts 4581, 
Section 1636; 4612, Section 1643; 6 Corbin 
on Contracts 517-518, Section 1394; 31 Jowa 
Law Review 249, 254; 3 Detroit Law Review 
38, 43; 81 Solicitors’ Journal 726, 729; 24 
Notre Dame Lawyer 606; Clark on Contracts 
421; 36 American Jurisprudence 531, Section 
50; 533, Section 52; 44 Law Quarterly Re- 
view 66, 68. 


(9) What were the nature and extent of the 
employee’s work in the employer’s business? 
Briggs v. Butler, 140 O. S. 499, 507 ; 36 Ameri- 
can Jurisprudence 531, Section 50; 554, Section 
78; 555, Section 79; 6 Corbin on Contracts 518, 
Section 1394; Clark on Contracts 421; 81 So- 
licitors’ Journal 726-727 ; 97 Law Journal 258; 
44 Law Quarterly Review 66, 68; 20 A.L.R. 
861, 867-868; 4 Texas Law Review 114; 8 
Ann. Cas. 155; 9 A. L. R. 1456, 1461; 24 Notre 
Dame Lawyer 606; 3 Detroit Law Review 38, 
43; 31 lowa Law Review 249, 254; 66 South 
African Law Journal 139, 148; Heflebower v. 
Sand, 71 F. Supp. 607; Simms v. Burnette, 55 
Fla. 702; Milwaukee Linen Supply Company 
v. Ring, 210 Wis. 467; Sternberg v. O’Brien, 
48 N. J. Eq. 370; Burroughs Adding Machine 
Company v. Chollar 79 S.W. (2d) 344. 


(10) How long had the employee worked 
for the employer? Sternberg v. O’Brien, 48 
N. J. Eq. 370-371, 378; Simms v. Burnette, 55 
Fla. 702, 706; 31°L. R. A. (N. S.) 249, 253; 
Club Aluminum Company v. Young, 263 Mass. 
223, 225. 


(11) Are the employee’s services unique in 
character, or can the employee’s place be 
readily filled? Absence of uniqueness does 
not necessarily prevent the employer from ob- 
taining an injuction; however its presence 
may be of help in obtaining an injunction. 
Isn’t it self-evident that if the individual 
Arthur Murray actually taught for the 
plaintiff corporation under a similar con- 
tract and quit to teach for a local rival it 
would be entirely different than Clifford Wit- 
ter doing so? Briggs v. Butler, 140 O. S. 499, 
510-511; 6 Corbin on Contracts 519-520, Sec- 
tion 1394; 28 American Jurisprudence 303, 
Section 109; 2 Restatement, Contracts, 1001, ~ 
Section 516, com. (h); 26 Cornell Law 
Quarterly 707-708, footnote 1, 710-711; 2 
Washington and Lee Law Review 106, 111; 
Menter v. Brock, 147 Minn. 407, 409, 411-412. 

(12) Did the employee’s work give him 
opportunity to become acquainted with the em- 


ployer’s customers? Briggs v. Butler, 140 O.S. 
499, 507; 11 Indiana Law Journal 181, 183. 


(13) How many of the employer’s cus- 
tomers did the employee come to know? 
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Milwaukee Linen Supply Company v. Ring, 
210 Wis. 467, 471-472; National Linen Service 
Corporation v. Clower, 179 Ga. 136, 140. 


(14) Was this particular employee prac- 
tically the employer’s sole and exclusive 
contact with the customer? 35 Kentucky 
Law Journal 261, 273; Deuerling v. City Bak- 
ing Company, 155 Md. 280, 287-288; Racine v. 
Bender, 141 Wash. 606, 608-609; Eureka 
Laundry Company v. Long, 146 Wis. 205, 209. 


(15) Was the employee’s contact with 
the employer’s customers a regular, re- 
occurring contact? 20 A. L. R. 861, 867-868; 
97 Law Journal 258; 5 Peabody Law Re- 
view 79, 86; 36 Georgetown Law Journal 
268-269; Roy v. Bolduc, 140 Me. 103, 105; 
Byers v. Trans-Pecos Abstract Company, 18 S. 
W. (2d) 1096, 1098; Milwaukee Linen Supply 
Company v. Ring, 210 Wis. 467, 471; Hefle- 
bower v. Sand, 71 F. Supp. 607, 613; Super 
Maid Cook-Ware Corporation v. Hamil, 50 F. 
(2d) 830-831. 


(16) Was the employee’s contact with 
the employer’s customers a close, personal, 
direct and ingratiating contact that gave the 
employee such a hold on the customers that 
they would follow him to the rival? Hefle- 
bower v. Sand, 71 F. Supp. 607, 611-613; 9 
A. L. R. 1456, 1461; Racine v. Bender, 141 
Wash. 606, 608, 614; Sternberg v. O’Brien, 48 
N. J. Eq. 370, 377-380; Ridley v. Krout, 63 
Wyo. 252, 269-270, 277. 


(17) Would the employer’s customers 
know that the employee had quit and joined 
the rival? Heflebower v. Sand, 71 F. Supp. 
607, 613. 


(18) What is the distance between the 
business place at which the employee 
worked for the employer and the business 
place at which the employee works for the 
rival? Scherman v. Stern, 93 N. J. Eq. 626, 
628; Howard v. Danner, 17 Times Law Re- 
view 548: 5 Peabody Law Review 79, 86; 
Lantieri Beauty Salon v. Yale, 7 N. Y. S. 
(2d) 984, 986, syl. 4 (held 18-block prohibi- 
tion unreasonable as distinguished from one 
block). 


(19) Does the employee contact and 
serve a customer at the customer’s premises 
or at the employer’s premises? 35 Kentucky 
Law Journal 261, 273; Racine v. Bender, 141 
Wash. 606, 608; 66 South African Law 
Journal 147-148. 


(20) Is the employee’s work a route or 
nonroute type? Heflebower v. Sand, 71 F. 
Supp. 607, 611-612; Menter Company v. 
Brock, 147 Minn. 407, 410-411; Byers v. 
Trans-Pecos Abstract Company, 18 S. W. 
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(2d) 1096, 1099; 8 University of Detroit Law 
Journal 39-40; Super Maid Cook-Ware Cor- 
poration v. Hamil, 50 F. (2d) 830-831. 


(21) Does the employee’s work involve 
solicitation, that is, seeking out people to 
procure them as customers? Briggs v. But- 
ler, 140 O.-S. 499, 501, 506, syl. 3; City Ice 
Delivery Company v. Evans, 275 S. W. (2d) 
87, 89; Sternberg v. O’Brien, 48 N. J. Eq. 370, 
377; 32 Marquette Law Review 282, 284; 
Interstate Tea Company, Inc. v. Alt, 271 N. Y. 
76, 80. 


(22) What is the nature and extent of 
the employee’s work for the rival? 6 Corbin 
on Contracts 518, Section 1394; Briggs v. 
Butler, 140 O. S. 499, 507; Southern Proper- 
ties, Inc. v. Carpenter, 21 S. W. (2d) 372, 
syl. 6; Standard Oil Company v. Bertelsen, 
186 Minn. 483, 486; Kadis v. Britt, 224 N. C. 
154, 158. 


(23) On behalf of the rival, did the em- 
ployee solicit and attempt to _ entice 
the patronage of customers that he had 
served for the employer? 6 Corbin on Con- 
tracts 522, Section 1394; Briggs v. Butler, 
140 O. S. 499, 506, syl. 3; Roy v. Bolduc, 140 
Me. 103, 106; Murray v. Cooper, 51 N. Y. S. 
(2d) 935-936; Orkin Exterminating Company 
v. Dewberry, 204 Ga. 794, 801; Federal Sani- 
tation Company v. Frankel, 34 O. App. 331- 
332; 22 Minnesota Law Review 286-287; 31 
L. R. A. 249, 250-252; 16 L. R. A. (N. S.) 
389-390; Lantieri Beauty Salon, Inc. v. Yale, 
7 N. Y. S. (2d) 984-985, syl. 3. 


(24) Did the employee actually entice 
and divert to the rival, customers he 
had served for the employer? Briggs v. 
Butler, 140 O. S. 499, 506; Deuerling v. City 
Baking Company, 155 Md. 280, 282; Hefle- 
bower v. Sand, 71 F. Supp. 607, 612-613; Roy 
v. Bolduc, 140 Me. 103, 106; Club Aluminum 
Company v. Young, 263 Mass. 223, 226, 228; 
Racine v. Bender, 141 Wash. 606, 609; Na- 
tional Linen Service Corporation v. Clower, 
179 Ga. 136, 141; Standard Oil Company v. 
Bertelsen, 186 Minn. 483, 486; Lantieri Beauty 
Salon, Inc. v. Yale, 7 N. Y. S. (2d) 984, 986. 


(25) How many of such customers did the 
employee lure away? Standard Oil Company 
v. Bertelsen, 186 Minn. 483, 486; Racine v. 
Bender, 141 Wash. 606, 609; Molina v. Barany, 
56 N. Y. S. (2d) 124, 129, 133; Saltman v. 
Smith, 313 Mass. 135, 139. 


(26) Did the employee obtain and is he 
using the employer’s secret customer list? 
2 Restatement, Agency, 898, Section 396, 
com. (b); 2 Restatement, Contracts, 1001, 
Section 516, com. (h); 5 Williston on Con- 
tracts 4624, Section 1646; 34 Iilinois Law 
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Review 365; Roy v. Bolduc, 140 Me. 103, 
106; Kadis v. Britt, 224 N. C. 154, 162, syl. 6; 
Deuerling v. City Baking Company, 155 Md. 
280-282; Corpin v. Wheatley, 237 N. Y. S. 
205-206. 


(27) Have the employer’s trade or busi- 
ness secrets been confided to the employee? 
17 Corpus Juris Secundum 637, Section 254, 
footnote 50, paragraph (1); 43 Corpus Juris 
Secundum 573, Section 84; 2 Restatement, 
Contracts, 1001, Section 516, com. (h); 2 
Callmann on Law of Unfair Competition 
and Trade-Marks 794-795, Section 51.4; 6 
Corbin on Contracts 518, 520, Section 1394; 
8 Ann. Cas, 155-156; 2 Page on Contracts 
1390, Section 789; 36 American Jurispru- 
dence 556, Section 79; 44 Law Quarterly Re- 
view 66-68; Corpin v. Wheatley, 237 N. Y. S. 
205-206; Ridley v. Krout, 63 Wyo. 252, 
269-272. 


(28) Was the purpose of the employee’s 
subsequent employment by the rival the ob- 
taining of such secrets? 31 L. R. A. (N. S.) 
249-250; 43 Corpus Juris Secundum 573, 
Section 84; Sherman v. Pfefferkorn, 241 
Mass. 468, 477. 


(29) What territory does the employer’s 
business cover? Standard Oil Company v. 
Bertelsen, 186 Minn. 483-484; Orkin Extermi- 
nating Company v. Dewberry, 204 Ga. 794-795, 
805. 


(30) What territory did the employee 
cover for the employer? Milwaukee Linen 
Supply Company v. Ring, 210 Wis. 467, 472; 
Orkin Exterminating Company v. Dewberry, 
204 Ga. 794, 801. 


(31) From what territory does the cove- 
nant bar the employee? 36 American Juris- 
prudence 555, Section 79. 


(32) Is the employee barred from ter- 
ritory in which the employer has no business? 
6 Corbin on Contracts 517-518, Section 
1394; 5 Williston on Contracts 4581, Sec- 
tion 1636, and 4612, Section 1643; 32 Mar- 
quette Law Review 282, 284; 5 Peabody Law 
Review 79, 87; Knapp v. S. Jarvis Adams 
Company, 135 F. 1008, syl. 4; 76 University 
of Pennsylvania Law Review 244, 271; 8 Ann. 
Cas. 155-156; Orkin Exterminating Company 
v. Dewberry, 204 Ga. 794, 801, 805-807. 


(33) Is the employee barred from terri- 
tory in which he never worked for the em- 
ployer? 6 Corbin on Contracts 518, Section 
1394; 32 Marquette Law Review 282, 284; 9 
Wisconsin Law Review 309-311; Wisconsin 
Ice & Coal Company v. Leuth, 213 Wis. 42, 
syl. 2-3; Samuel Stores, Inc. v. Abrams, 94 
Conn. 248, 255; Gordon Supply Company v. 
Galuska, 113 N. J. Eq. 353-355. 
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(34) What are the size and condition of 
the territory over which the prohibition 
extends? Is it urban or rural? Is it a 
metropolitan or small city? Is it thinly or 
densely populated? 36 American Jurispru- 
dence 554, Section 78; 8 Ann. Cas. 155; 66 
South African Law Journal 139, 148; 76 Law 
Journal 70-71, 85; 97 Law Journal 258; 78 
Law Journal 90; 5 Peabody Law Review 79, 
84, 86; George Weston Ltd. v. Baird, 37 Ont. 
L. 514, 516-517, 522; Marshall v. Irby, 203 
Ark. 795, 797; Orkin Exterminating Company 
v. Dewberry, 204 Ga. 794, 806-807; Eureka 
Laundry Company v. Long, 146 Wis. 205, 209. 


(35) What is the duration of the prohibi- 
tion? 36 American Jurisprudence 554, Sec- 
tion 78; 8 Ann. Cas. 155. See 5 Peabody Law 
Review 79, 84, for a suggestion of a test 
as to the reasonableness of time prohibition. 


(36) What is the character of the work 
from which the employee is excluded? 20 
A. L. R. 861, 867-869; 2 Restatement, Con- 
tracts, 991, Section 515, illustration 4; 5 
Williston on Contracts 4612, Section 1643, 
and 4680, Section 1659; 6 Corbin on Con- 
tracts 518, Section 1394; 2 Page on Con- 
tracts 1389-1390, Section 789; 17 Minnesota 
Law Review 86-87; 5 Peabody Law Review 
79, 86; 51 West Virginia Law Quarterly 131, 
133; 31 Iowa Law Review 249, 254; Stern- 
berg v. O’Brien, 48 N. J. Ea. 370, 373. 


(37) From what persons or class of persons 
is the employee excluded from doing busi- 
ness? 5 Williston on Contracts 4680, Sec- 
tion 1659; 6 Corbin on Contracts 517, Sec- 
tion 1394; 17 Minnesota Law Review 86-87 ; 
6 John Marshall Law Quarterly 491, 493; 13 
New Zealand Law Journal 205, 207; 76 Law 
Jowrnal 109-110; Murray v. Cooper, 51 
N. Y. S. (2d) 935-936; Southern Properties, 
Inc. v. Carpenter, 21 S. W. (2d) 372, syl. 6; 
Gates-McDonald Company v. McQuilkin, 33 
Abs. 481, 483. 


(38) Are the circumstances such as to re- 
quire radius protection or merely non- 
solicitation of the employer’s customers that 
the employee had served? 2 Calimann on 
Law of Unfair Competition and Trade- 
Marks 871, Section 59.1; 55 Scottish Law 
Review 108-110; 76 Law Journal 70-71; 
Deuerling v. City Baking Company, 155 Md. 
280, 283, syl.; Samuel Stores, Inc. v. Abrams, 
94 Conn. 248, 255; Interstate Tea Company, 
Inc. v. Alt, 271 N. Y. 76, syl.; Molina v. Bar- 
any; 56 N. Y. S. (2d) 124, 127-128, 134, syl. 
19; Witkop & Holmes Company v. Boyce, 
146 N. Y. S. 874, 881; 1 Syracuse Law Review 
110, 115-116; 26 Cornell Law Review 707,711; 
28 Columbia Law Review 81, 86; Gates-Mc- 
Donald Company v. McQuilkin, 33 Abs. 481, 
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484. In 6 Corbin on Contracts 524-525, Sec- 


tion 1394, it says: “The injunction may .. . 
prevent the disclosure of secrets or the 
solicitation of old customers without requir- 
ing the employee to refrain wholly from 
renewing employment in the same vicinity.” 


(39) Has the employee been guilty of de- 
ception, bad faith, fraud or specific mis- 
conduct? Briggs v. Butler, 140 O. S. 499, 
505-506; Molina v. Barany, 56 N. Y. S. (2d) 
124, 130-131; Murray v. Cooper, 51 N. Y. S. 
(2d) 935-936; 20 A. L. R. 861; 3 Detroit Law 
Review 38, 43; Super Maid Cook-Ware Cor- 
poration v. Hamil, 50 F. (2d) 830-831. 


(40) What actual business loss was 
caused to the employer by the employee’s 
working for the rival? City Ice Delivery 
Company v. Evans, 275 S. W. (2d) 87, 89 
(daily delivery in district dropped from 1% 
tons to 100 pounds); Heflebower v. Sand, 
71 F. Supp. 607, 612-613; Standard Oil Com- 
pany v. Bertelsen, 186 Minn. 483, 486; Scher- 
man v. Stern, 93 N. J. Eq. 626, 631; Paragon 
Oil Company v. Familton, 5 N. P. 23, 25-26; 
8 University of Detroit Law Journal 39, 41; 
6 Corbin on Contracts 522, Section 1394. See 
also Galucha v. Naso, 147 Ia. 309, 311. 


(41) How many other rivals are engaged 
in the same business in the community? 
Is the business common or unusual in na- 
ture? Briggs v. Butler, 140 O. S. 499, 510; 
Magid v. Tannenbaum, 149 N. Y. S. 445-446. 


REASONABLENESS AS TO EMPLOYEE 


Third. Is the restraint reasonable in the 
sense that it is not unduly harsh and op- 
pressive on the employee? See authorities 
cited under statement of this question above. 
If it is unduly harsh and oppressive, gen- 
erally it is held invalid. There is a close 
relationship between the “Second” question 
and this “Third” one. Obviously many of 
the above-noted individual circumstances 
that are pertinent to question “Second” are 
equally pertinent to question “Third.” There 
is a certain correlativity between the two. 
A restraint that over-protects is likely to 
over-impinge. A restraint that does not 
over-protect is likely not to over-impinge. 
But that is not always true. It depends on 
the particular circumstances. The interests 
of employer and employee are not identical. 
There is such a thing as undue harshness 
without over-protection. Employer’s busi- 
ness may require restraints he is not entitled 
to impose. Courts carefully compare the 
consequences—to the employer, if the re- 
straint is held bad—to the employee, if held 
good. Slight benefit to the employer at 
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the expense of great harm to the employee 
does not appeal to equity. Disproportionate 
hardship on the employee is generally fatal 
to the restraint. 6 Corbin on Contracts 
521-522, Section 1394, 526, Section 1395; 
5 Williston on Contracts 4581, Section 1636; 
76 University of Pennsylvania Law Review 
244, 256; 26 Cornell Law Quarterly 707, 712, 
footnote 16; 9 A. L. R. 1456, 1473, 1482- 
1483; 20 A. L. R. 861; 3 Detroit Law Review 
38, 40-41, 43; 16 Notre Dame Lawyer 135- 
136; 24 Notre Dame Lawyer 606-607; Stern- 
berg v. O’Brien, 48 N. J. Eq. 370, 373, 375; 
2 Restatement, Contracts 1001, Section 516, 
comment (h); Herreshoff v. Boutineau, 17 
R. I. 3, 7; Ridley v. Krout, 63 Wyo. 252, 265; 
Milwaukee Linen Supply Company v. Ring, 
210 Wis. 467, 470; Granger v. Craven, 159 
Minn. 296, 304; Gates-McDonald Company v. 
McQuilkin, 33 Abs. 481, 483; Paragon Oil 
Company v. Familton, 5 N. P. 23, 25-26. 


In treating undue harsliness and oppres- 
sion, the courts, in addition to considering 
what has already been mentioned, also, with 
widely varying degrees of effect on the ulti- 
mate result, focus a great deal of attention 
on such inquiries as: What is the situation 
of the employee and his family? What is 
the employee’s capacity? Is the employee 
handicapped or disabled in any way? What 
effect will the restraint have on the em- 
ployee’s life? Will it deprive him of oppor- 
tunity gf supporting himself and his family 
in reasonable comfort? Will it tend strongly 
to impoverish him? Will it force him to 
give up the work for which he is best trained 
or be expatriated? What are business con- 
ditions? Is there prevailing unemployment ? 
Was the employment terminable at the em- 
ployer’s will? Did the employee work for 
the employer a very brief time? What were 
the circumstances of termination of the 
employment? Did the termination consti- 
tute a breach of contract by the employer? 
If not a breach, was it unreasonable? What 
is the character and extent of consideration 
to the employee? 6 Corbin on Contracts, 
515-516, 521-524, Sections 1394, 526, Section 
1395 (this is the finest statement of law on 
this particular phase); 5 Williston on Con- 
tracts 4584, Sections 1636, 4612, Sections 1643, 
4647, Section 1652; 5 Peabody Law Review 
79, 90; 56 Corpus Juris Secundum 441, 
Section 46; 24 Notre Dame Lawyer 606-607 ; 
9 Ohio Jurisprudence 370-371, Section 151; 
5 Ohio State Law Journal 263, 265-268; 9 
Temple Law Quarterly 454-455; 18 lowa Law 
Review 546-547; 155 A. L. R. 652; 8 Ann. 
Cas. 155, 157; Milwaukee Linen Supply Com- 
pany v. Ring, 210 Wis. 467, 469, 471, syl. 4; 
Menter Company v. Brock, 147 Minn. 407, 
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411; Standard Oil Company v. Bertelsen, 186 
Minn, 483-485, 487; Kadis v. Britt, 224 N. C. 
154, 157, 160, 162-164; Ridley v. Krout, 63 
Wyo. 252, 267, 276-277; Orkin Exterminating 
Company v. Dewberry, 204 Ga. 794, 807-808; 
Parish v. Schwartz, 344 Ill. 563, 568, 570; 
28 American Jurisprudence (Injunctions), 
Section 108 (pocket supplement); 31 L. R. 
A. (N. S.) 249, 253-254; 9 A. L. R. 1456, 
1478; 35 American Jurisprudence 528, Sec- 
tion 99; 12 American Jurisprudence 957-960, 
Sections 381-382; Shreveport Laundries, In- 


corporated v. Teagle, 139 S. (La. A.) 563, 565; ° 


Public Laundries, Inc. v. Taylor, 26 S. W. 
(2d) 1085; Economy Grocery Stores Corpora- 
tion v. McMenamy, 290 Mass. 549, 552-553; 
Smith Baking Company v. Behrens, 125 Neb. 
718, 721-722; Lawrence and Gilroy Dental 
Company v. Gilroy, 50 Ill. A. 310; Yost v. 
I. Fleischer and Sons, 49 O. App. 46 (mutual 
abandonment of contract) ; Roy v. Bolduc, 140 
Me. 103, 107-108; Byers v. Trans-Pecos Ab- 
stract Company, 18 S. W. (2d) 1096, 1098; 
Lantieri Beauty Salon, Inc. v. Yale, 7 N. Y. S. 
(2d) 984, 986. 


REASONABLENESS AS TO PUBLIC 


Fourth. Is the restraint reasonable in the 
sense that it is not injurious to the public? 
See authorities cited under statement of 
this question above. If it is injurious to 
the public, generally it is held invalid. If a 
restraint is unduly harsh and oppressive 
on the employee, generally it is injurious to 
the public. Milwaukee Linen Supply Com- 
pany v. Ring, 210 Wis. 467, 474, syl. 7. 
Though the restraint is no greater than 
necessary to protect the employer, it may 
be injurious to the public. 36 American 
Jurisprudence 536, Section 55. Compare 
Lufkin Rule Company v. Fringeli, 57 O. S. 
596, 607, syl. 2. The restraint may not 
unduly oppress employee and yet it may 
be injurious to the public. 16 Notre Dame 
Lawyer 135-136. The restraint may be in- 
jurious to the public, although it is neither 
greater than necessary to protect the em- 
ployer nor unduly harsh on the employee. 
5 Williston on Contracts 4581-4582, Section 
1636; 31 lowa Law Review 249, 254; 5 Pea- 
body Law Review 79, 82; Tarr v. Stearman, 
264 Ill. 110, syl. 4. Moreover, a restraint 
may be bad in all three respects—over- 
protecting the employer—unduly oppressing 
the employee—and injuring the public. Mil- 
waukee Linen Supply Company v. Ring, 210 
Wis. 467, 469-470. As seen. by examining 
the authorities referred to under this ques- 
tion “Fourth,” the courts, in determining 
whether a restraint injures the public, ex- 
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amine carefully such questions as: Does the 
restraint tend to deprive the employee of a 
reasonable opportunity to make a living for 
himself and his family? Is the employee 
likely to become a public charge? Does the 
restraint interfere with the utilization of the 
employee’s skill, talent and continued pro- 
ductivity? Is there a shortage of the em- 
ployee’s type of service in the restricted 
area? Does the restraint stifle competition, 
encourage monopoly? Does the restraint 
waste public money? Of course, since a 
restraint that unduly oppresses employees 
is also injurious to the public, the questions 
which are pertinent to the former are also 
pertinent to the latter. 


SEVERABILITY OF INVALID PARTS 


Fifth. Are the unreasonable and invalid 
parts of the restraint severable? 5 Williston 
on Contracts 4581, Section 1636; 4679-4685, 
Sections 1659-1660; 9 Ohio Jurisprudence 
380, Section 159; 6 Corbin on Contracts 524, 
Section 1394, Literally dozens of the above 
periodicals deal with this question. 


BREACH OF COVENANT 


Sixth. Did the employee breach or threaten 
to breach this covenant? 6 Corbin on Con- 


tracts 522, Section 1394; 2 Page on Contracts 
1394-1395, Section 791; 43 Corpus Juris 
Secundum 576-577, Section 84; 28 Ameri- 


can Jurisprudence 295, Section 101; 36 
American Jurisprudence 549-551, Sections 
72-74; Sternberg v. O’Brien, 48 N. J. Eq. 370, 
375; Mitchell v. National Window-Cleaning 
Company, 155 Ga. 215, 217-219, syl. 


IRREPARABLE INJURY 


Seventh. Does the employee’s work for 
the rival irreparably injure the employer or 
threaten to injure him irreparably? If not, 
injunction is usually denied. This irrepar- 
able injury requirement is not peculiar to 
cases involving this peculiar type of nega- 
tive covenant. Neither is it new. It’s a 
standard standby—an old equitable custom 
applied to injunctions generally. 43 Corpus 
Juris Secundum 427, Section 16; 431, Sec- 
tion 19; 446, Section 23; 885, Section 190; 
28 American Jurisprudence 242-243, Section 
47; 217-218, Section 24; 277-278, Section 83; 
458, Section 282; 470, Section 297; 21 Ohio 
Jurisprudence 1077-1078, Section 65; 1144, 
Section 101; 16 Ohio Jurisprudence 47-48, Sec- 
tion 18; 1 Lawrence on Equity Jurisprudence 
346, Section 293. It is equally requisite to 
the instant type of suit, and the burden of 
proof is on the employer. 21 Ohio Juris- 
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prudence 1133, Section 95; 35 American 
Jurisprudence 528, Section 99; 28 American 
Jurisprudence 302, Section 108; 43 Corpus 
Juris Secundum 573, Section 84; 6 Corbin 
on Contracts 520, 522, Section 1394; 41 
Harvard Law Review 782-783; 17 Indiana 
Law Journal 181-182; 16 Minnesota Law 
Review 316-317; 17 Minnesota Law Review 
444-445 ; 29 Illinois Law Review 530; 41 West 
Virginia Law Quarterly 285; 51 West Vir- 
ginia Law Quarterly 131, 134; 3 Detroit Law 
Review 38, 41; 31 L. R. A. (N. S.) 249, 252; 
Sternberg v. O’Brien, 48 N. I. Eq. 370, 374- 
375, 378; Menter Company v. Brock, 147 Minn. 
407, 409, 411-412, syl.; Milwaukee Linen Sup- 
ply Company v. Ring, 210 Wis. 467, 470; 
Murray v. Cooper, 51 N. Y. S. (2d) 935, 937. 


Irreparable injury is difficult to define, 
and the books are bent down with defini- 
tions. 16 Ohio Jurisprudence 47-52, Section 
18; 21 Ohio Jurisprudence 1005, Section 16; 
1078-1080, Section 65; 1081-1082, Section 68; 
28 American Jurisprudence 221-224, Sec- 
tions 29-30; 243-245, Section 48; 25 Corpus 
Juris Secundum 458, Section 2; 43 Corpus 
Juris Secundum 435-438, Section 21; 447- 
448, Section 23; 451, Section 25; Black’s 
Law Dictionary (deluxe edition) 502, 966; 
22 Words And Phrases (permanent edition) 
667-676; 2 Lawrence on Equity Jurispru- 
dence 1180-1182, Sections 1097-1098. 


There are, however, a number of im- 
portant qualities that are necessary to qual- 
ify the thing under discussion as the type 
of thing that unlocks injunctive relief. First 
there must be injury, either actual or threat- 
ening. It must be real, not imaginary and 
not doubtful. There can be no irreparable 
injury without injury. There can be no ad- 
jective modifying a noun if there is no noun. 
Second, conceding that an irreparable in- 
jury is something difficult to measure, usually 
there must be something more than just 
fear of injury and something more than 
trivial or inconsequential injury. 43 Corpus 
Juris Secundum 439-440, Section 22; 435-438, 
Section 21; 21 Ohio Jurisprudence 1075-1076, 
Section 64. Same: 28 American Jurispru- 
dence 220-224, Sections 28-30; 2 Lawrence 
on Equity Jurisprudence 1181, Section 1097; 
21 Ohio Jurisprudence 1005, Section 16; 
1081-1082, Section 68. 


Mere difficulty in proving injury stand- 
ing alone does not automatically mean irrep- 
arable injury. It does not even mean that 
there is injury. One must distinguish be- 
tween something that is difficult to measure 
only because it is nonexistent and some- 
thing that is difficult to measure though 
existent. 
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Remembering that the burden is on Arthur 
Murray to prove irreparable injury, where 
is the proof? Certainly there is not one 
microscopic bit of evidence of actual injury. 
It is not shown that Arthur Murray lost 
one pupil or one penny. To the contrary, 
in Worrie v. Boze, 191 Va. 916, 928, syl. 9, 
10, (an Arthur Murray teacher case) and in 
Briggs v. Butler, 140 O. S. 499, 504, there is 
actual irreparable injury; the ex-employee 
was starting to cut his ex-employer’s busi- 
ness into ribbons, soliciting and taking away 
customers that the ex-employee had served 
for the ex-employer. That evidence was 
enough to satisfy the requirement of irrep- 
arable injury. It wasn’t necessary to trans- 
late that deflection into dollars-and-cents 
damages. That would have been difficult to 
measure and therefore the injury was irrep- 
arable. 


We are asked to substitute presumption 
for proof. We are asked to presume irrep- 
arable injury using as precedent an analogy 
from a different situation. The great weight 
of authority holds that if an owner of an 
established business sells it and enters into 
a reasonable covenant not to compete with 
the buyer, irreparable injury will be pre- 
sumed from the mere violation of the 
covenant. 43 Corpus Juris Secundum 566, 
Section 84; Brass and Iron Works Company 
v. Payne, 50 O. S. 115, 118. In Eureka Laun- 
dry Company v. Long, 146 Wis. 205, 208-210, 
a leading case relied upon by Arthur Mur- 
ray, it was held that negative covenants in 
sale contracts and negative covenants in 
employee contracts should be treated alike. 
However, the wings of the Eureka Laundry 
case were considerably clipped in the later 
Wisconsin case of Milwaukee Linen Supply 
Company v. Ring, 210 Wis. 467, 473, which 
recognizes a distinction between the two 
situations. Moreover, the snowballing weight 
of authority in England and the United 
States recognizes a distinction, 


This distinction was intimated in Norden- 
felt v. Nordenfelt, A. C. 535 (1894), and 
definitely laid down in Mason v. Provident, 
etc. Company, Lid., A. C. 724 (1913), and in 
Morris, Ltd. v. Saxelby, 114 L. T. R. 618 
(1916). See 21 Columbia Law Review 599- 
600. It had a slow start in the United States 
due undoubtedly to the opposition of the 
distinguished Professor Samuel Williston, 
5 Ohio State Law Journal 263, 265-266. 
Though he could slow it, he could not stop 
it.. It moved like a glacier. In the 1920 
edition of his work on Contracts, Professor 
Williston referred to this distinction as 
“unadvisable as a positive rule of law.” 
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(Volume 3, page 2892, Section 1643.) In 
his 1937 edition, though he reiterates that 
statement, he admits: “There is a tendency 
in the United States to follow the English 
courts in differentiating between contracts 
in restraint of trade and contracts in re- 


straint of employment.” (Volume 5, page 
4607, Section 1643.) 


The weight of authority carries this dis- 
tinction into irreparable injury. In the em- 
ployee covenant case, as distinguished from 
the sale covenant case, it is not presumed. 
Irreparable injury, actual or threatening, 
must be proved. 17 Minnesota Law Review 
444-445; 51 West Virginia Law Quarterly 
131, 134; 11 Indiana Law Journal 181-182; 
43 Corpus Juris Secundum 573, Section 84. 
As said in. Menter Company v. Brock, 147 
Minn. 407, 410, “breach of a like covenant 
in an employment contract does not so 
readily indicate irreparable injury to the 
employer.” Heflebower v. Sand, 71 F. Supp. 
607. Thinking this distinction soundly equi- 
table, we are not disposed to let Arthur 
Murray thumb a free ride on a presumption. 


If there is no actual or presumed irrep- 
arable injury here, where is the threatened 
irreparable injury? Arthur Murray seeks 
to establish it on three grounds. 


‘Customer Contact’’ Theory 


The first ground is the so-called “cus- 
tomer contact’ theory. This is that the 
employee, by contact with the customer, 
gets the customer so strongly attached to 
him that when the employee quits and joins 
a rival he automatically carries the customer 
with him in his pocket. The best exposition 
of this theory is found in 5 Peabody Law 
Review 79, 82-84 (a periodical from Port- 
land, Maine, that seems to have been pub- 
lished only in five volumes and then died). 


This is a much-abused, much-misunder- 
stood and much-misapplied theory. 


Mere customer contact, and nothing more, 
doesn’t always bring the customer so com- 
pleteiy under the employee’s spell that the 
customer will automatically move with the 
employee wherever the employee goes. 


Take the elevator operator. Who more 
regularly and frequently contacts his em- 
ployer’s customers? Yet who ever heard 
of a tenant moving from the Union Com- 
merce Building to the Terminal Tower or 
Caxton Building because an elevator op- 
erator did? Suppose you are the kind of 
client who has to see your lawyer every 
day and you see and chat with his recep- 
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tionist every day. When she switches to 
another law office, do you switch, too? Take 
Bill, the bill collector. He may have col- 
lected regularly from Mrs. Jones for years. 
Now he goes to work for a rival agency. 
Will Mrs. Jones switch to the merchants 
who use the rival so that Bill can continue 
coming to her door? The absurdity of 
blindly following unthinking generality in 
applying the “customer contact” theory was 
best exposed in the bill-collector case of 
Sternberg v. O’Brien, 48 N. J. Eq. 370, 377, 
where the court discerningly said: “His 
intercourse with them was of a kind which 
was much more likely to excite dislike and 
create antagonism than to inspire confi- 
dence or to give him popularity.” 


Finally, take the caretaker of an apart- 
ment. You are the tenant. You have contact 
with him daily. You like him. He is practically 
his employer’s sole contact with you. He 
changes to another apartment. Do you? 


Assuredly, the customer contact theory 
has its place, but it should be put in its 
place and kept in its place. Just to shout 
“customer contact” does not justify an in- 
junction. All customer contacts are not 
contagious any more than are all ailments. 
You wouldn’t want to dance with a partner 
who had smallpox or scarlet fever but you 
wouldn’t worry if it were merely high blood 
pressure or arthritis. 

Now why can’t the elevator operator or 
the apartment caretaker automatically take 
the tenant with him? There are two main 
reasons, for which we would like to coin 
the phrases “employer's hoid” (or “institu- 
tional hold”) and “customer inconvenience.” 
A customer may like an employee, but how 
far he is willing to inconvenience himself 
and suffer because he likes him is a differ- 
ent matter, Betause he likes the elevator 
operator, will he break his lease and incur 
damages? Will he endure the trouble of 
packing, moving, re-establishing? And the 
expense? Will he sacrifice the advantage of 
customers being accustomed to do business 
with him at his present stand? Will he leave 
an advantageous location he likes and fol- 
low to a disadvantageous one he dislikes? 
How far will he follow? Two buildings 
away? Two miles away? 

The situation in which the customer con- 
tact theory is most frequently applied is 
the route cases involving milkmen and 
laundrymen. They constitute a very special- 
ized situation—entirely different from the 
instant one, as we shall later see. 


Why did Arthur Murray establish a sub- 
urban studio in addition to one downtown? 
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Could it have been more easily to attract 
a neighborhood clientele that might not so 
readily take the trouble to go downtown? 
Could it have been for customer convenience? 
If customer response to convenience is a vital 
factor, did Witter get such a hold on the 
tired business executive and his wife while 
teaching them in Arthur Murray’s suburban 
studio that they will automatically discard 
that convenience and for him gladly take 
on the burden of a night-time drive through 
metropolitan traffic to a downtown parking 
problem just to sit at Witter’s feet in Fred 
Astaire’s downtown studio seven miles distant? 


Assuming that you might follow a waiter, 
barber or grocer a few doors or a few 
blocks, isn’t there a limit to the distance 
and inconvenience you will go to follow 
him? You may like your milkman. You 
may like him so well that if he changes 
employers you will follow him. But if he 
moves across town to a route five miles 
away and if, instead of his bringing the 
milk to your door, you have to jump in 
your car and travel through five miles of 
traffic-infested streets to get the milk from 
him, are you going to do that, especially 
if another smiling representative of your old 
dairy stands ready to deliver milk at the 
handier doorstep where you are used to 
receiving it? 


There are these obvious differences between 
route milkman and Clifford Witter: 


(1) By common experience we know the 
nature of a milkman’s operations and how 
and what kind of a hold he gets on cus- 
tomers. By common experience we do not 
know the same about Witter. The burden 
of proof is on Arthur Murray. As we indi- 
cated in the statement of facts, the record 
is full of blind spots about Witter’s opera- 
tion. The record is more conspicuous by 
what it omits than by what it includes on 
this question. The evidence does not estab- 
lish that Witter in his approximate year 
at Arthur Murray’s (mostly part-time) got 
any hold on or had any following among 
Arthur Murray’s patrons. 


(2) When the milkman changes employ- 
ers and the customer follows him, there is 
no customer inconvenience. The customer 
continues to find the bottle at his door. The 
patron who would follow Witter must now 
drive downtown to another studio seven 
miles away. 


(3) The milkman comes to the customer’s 
door. The dance pupil goes to Arthur 
Murray’s hospitable and attractive studio 
which may easily get a hold on him. 
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(4) The milkman is usually his employ- 
er’s sole representative that contacts the 
customer. Witter was not. Arthur Murray 
had contacts with the customer through his 
sales staff, his analyst, the desk and other 
teachers. It is just as easy to believe that 
they had a hold that would keep the cus- 
tomers, as it is that Witter had a hold that 
would take them away. In the absence of 
any evidential light, who can say? The 
burden of proof is oh Arthur Murray. 


(5) If Arthur Murray has classes or par- 
ties as many studios do (the evidence is 
silent either way), a patron may easily 
become attached to Arthur Murray through 
friendships made at and clustering about 
his studio. The milkman’s employer can 
offer nothing comparable. 


(6) An Arthur Murray patron may well 
be tied up contractually to Arthur Murray 
for a series of lessons. If they are paid for, 
he may not like Witter well enough to kick 
the prepaid lessons out the window. If they 
are not prepaid, he may not wish to put 
Arthur Murray to the trouble of bringing 
suit. On the other hand, a dairy’s cus- 
tomers are usually not tied up contractually 
to a series of deliveries; and may quit with- 
out any penalty on a moment’s notice. 


(7) Just as one has to consider the dif- 
ference between tossing a tiger or a pet 
cat into a cage with a human being, so 
here, in determining whether an ex-employee 
is a threatening menace, one has to consider 
the very nature of the actor. A milkman 
is usually a customer-procuring, business- 
getting type. That’s his purpose and design. 
Inherently he becomes a highly dangerous 
deflector of business. In Briggs v. Butler, 
140 O. S. 499, 506, consider how the cus- 
tomer-procuring, business-getting ex-employee 
was beginning to tear the roof off the very 
house she had built for the employer. A 
milkman, being the type he is, turn him 
loose on behalf of a rival in the small area 
where he’s been operating and you know 
what’s going to happen. That’s why some 
of the cases say that the employer may 
enjoin the ex-employee from working along 
his old route just as soon as the ex-em- 
ployee starts working there for a rival, and 
that the employer does not have to wait 
until the ex-employee starts picking off his 
old customers. He doesn’t have to wait for 
the inevitable. Irreparable injury is im- 
pending and threatening. By sharp con- 
trast, Witter is not in the customer-procuring 
business. He’s the plant worker type. Arthur 
Murray was not able to show that Witter 
had approached, solicited or deflected one 
Arthur Murray pupil, or that he had such 
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a hold that one pupil, on the pupil’s own 
initiative, followed Witter. Twice Witter 
was on the stand and Arthur Murray did 
not even cross-examine him about it. If 
Witter had been such a magnet, the best 
proof would have been to show that he was 
actually attracting away his old pupils. If 
he had been doing that, surely Arthur 
Murray would have been just as resource- 
ful to detect and prove it as countless other 
litigious employers. Unlike the milkman 
working his old route for a rival, Witter 
has not been out among the haunts of his 
old pupils. The two are too frequent to 
be just coincidental, that is, the finding of 
definite proof of the ex-employee soliciting 
and deflecting his old customers in cases 
where ‘injunctions are granted relying on 
“customer hold”—such as Briggs v. Butler, 
140 O. S. 499, 506 and Worrie v. Boze, 191 
Va. 917, 928 (an Arthur Murray case). If 
Witter were pursuing a studied plan of 
soliciting and deflecting his old pupils, this 
would be a different case. 

(8) On the area factor, the route case is 
not comparable to this case. If you had a 
big map of Cuyahoga County (which is 
roughly the area from which it is sought to 
exclude Witter), the average milk route on 
it would look like a fly speck on a depart- 
ment store’s plate glass window. Contrast- 
ing the threat of the milkman in his little 
route with the threat of Witter (not a 
customer procurer) in Cuyahoga County, 
isn’t it obvious that a milkman’s influence 
is concentrated while Witter’s is so diluted 
as to be of doubtful existence? Dropping 
a spoonful of arsenic into a half tumbler 
of water and dropping a spoonful of lemon- 
ade into Lake Erie is about the same differ- 
ence. There are 17 different states that 
individually have fewer people than our 
great metropolitan county with its 50,000 
more than one and one-third million people. 
Suppose Witter serviced a few hundred of 
those for Arthur Murray? Is Witter such 
a threat to keeping those few in the Arthur 
Murray fold that he must now be denied 
access to more than one and one-third mil- 
lion people? 

On the record in this case, we find no 


such customer hold as to prove threatened 
irreparable injury. 


“Trade Secret’’ Theory 


Next Arthur Murray seeks to establish 
threatened irreparable injury on the “business 
or trade secret theory.” ‘This theory is that 
the employer has some secrets (business or 
trade) which are essential to his business; 


Arthur Murray Dance Studios Case 


that, in the course of employment, he dis- 
closed them to the employee in confidence; 
that the secrets are of such character that 
if disclosed to a rival they would seriously 
prejudice the employer; and that if the 
employee is allowed to work for a rival 
there would be imminent, real danger of 
those secrets being disclosed to and confis- 
cated by the rival. In addition to the 
authorities cited under subquestions 26, 27 
and 28 under question “Second” above, see 
Ideal Laundry Company v. Gugliemone, 107 
N. J. Eq. 108; H. B. Wiggins Sons’ Company 
v. Cott-A-Lap Company, 169 F. 150; 133 
A. S. R. 759, 765, (mere suspicion and 
opportunity to disclose held not sufficient); 
6 John Marshall Law Quarterly 491, 500;-2 
Callmann on Law of Unfair Competition and 
Trade-Marks 869-870, Section 59.1. 


You can’t have vanilla ice cream without 
having ice cream. You can’t have business 
or trade secrets without secrets. You don’t 
make the multiplication tables a_ secret 
merely by calling them a secret. To be a 
secret in the sense necessary here to obtain 
equitable relief, it must be known only to 
the particular employer and those of his 
employees to whom it is necessary to con- 
fide it, in order to use it for what it is 
intended. It is something known only to 
one or a few and kept from others. The 
question is not whether it is not known to 
the general public. It must be a secret of 
the particular employer and not a general 
secret of the trade. 39 Ohio Jurisprudence 
433, Section 1; 56 Corpus Juris Secundum 
484, Section 72; 133 A. S. R. 753, 760, 764; 
63 Corpus Juris 239-240; 36 American Juris- 
prudence 584-585, Section 108; 43 Corpus 
Juris Secundum 750-752, Section 148. Kauma- 
graph Company v. Stampagraph Company, 235 
N. Y. 1, 7; Macbeth-Evans Glass Company v. 
Schnelbach, 239 Pa. 76, 85. 


The trouble here is that Arthur Murray 
has proved no secret. The essence of his 
proof on this point is merely, “I taught 
Clifford Witter my method of teaching.” 
How does that prove secrecy? All of us 
have “our method” of doing a million things 
—our method of combing our hair, shining 
our shoes, mowing our lawn. Labelling it 
“my method” does not make it secret. 


Why Arthur Murray did not introduce 
his manuals or make any real attempt to 
prove secrets in the instant case is hard 
to understand, unless perhaps it is that there 
are about 200 Arthur Murray studios in 
the United States with hundreds of in- 
structors and ex-instructors (three quit the 
suburban studio within a month) and that 
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there is still some truth in what one of the 
world’s wisest men said some 350 years ago: 
“Two may keep counsel, putting one away.” 
Romeo and Juliet, Act II, Scene IV. 


There is no proof of Arthur Murray hav- 
ing any secrets, let alone making any dis- 
closure of them to Witter. On the record 
in this case we find no such disclosure of 
secrets by Arthur Murray to Witter as to 
prove threatened irreparable injury. 


“Multiplicity of Suits’’ Theory 


Finally, Arthur Murray seeks to estab- 
lish threatened irreparable injury on the 
“multiplicity of suits theory.’ Arthur Mur- 
ray argues: 


“The injuries themselves are continuing 
ones and . . . even if they could be shown 
in dollars and cents, would involve a multi- 
plicity of suits which constitutes another 
reason for equity’s intervention. . . . Day 
by day the plaintiff is being damaged by 
the defendant’s use, for example, of its 
dancing instruction. Every day the defend- 
ant uses another little method he learned 
from plaintiff. If the plaintiff were to bring 
a separate action for every one of these 
violations and other similar violations of this 
contract then there would be virtually no 
end to the litigation. 4 


We disagree. The evidence shows no con- 
tinuing injury, no actual injury and no 
threatened injury either through customer 
hold or imperiling of trade secrets. Witter 
is not teaching Arthur Murray’s pupils; he’s 
teaching Fred Astaire’s pupils. Witter has 
established no competitive business. The 
real competitor is the established Fred 
Astaire. In teaching Fred Astaire’s pupils, 
how can Witter injure Arthur Murray merely 
by using a “little method” he learned from 
Arthur Murray? Suppose Arthur Murray 
had taught Witter the ABC’s and Witter 
now uses them in Fred Astaire’s service? 
Arthur Murray shows no secret in that 
“little method.” Where did Arthur Murray 
learn that “little method”? From Fred 
Astaire? Is there any field—law, surgery or 
even dancing—where one man has originated 
or alone succeeded to all the good ideas and 





techniques, has kept them secret and uses 
only them? To be realistic, suppose this 
court would enjoin Witter from working for 
Fred Astaire—how would Arthur Murray 
benefit? Will Fred Astaire fold up? Hardly. 
Tomorrow Fred Astaire will hire another 
instructor to take Witter’s place teaching 
Fred Astaire’s pupils. And that new teacher 
doubtless will use the same methods that 
Witter is using today, which, so far as this 
court knows, are just the best methods used 
by the best dancing teachers today. If by 
any long odds, any threatened irreparable 
injury could come to Arthur Murray through 
multiplicity, it would be too trivial and 
doubtful to activate equity. See 43 Corpus 
Juris Secundum 439-440, Section 22. 


Looking back over a long road and re- 
membering that every case must be decided 
on its own peculiar facts, that the covenant 
is not judged standing alone but in relation 
to the contract and to the particular situa- 
tion in which it is sought to be enforced, 
that the burden of proof is on Arthur Mur- 
ray and that the right to an injunction must 
be clear and not doubtful, the court on 
this record and in the exercise of its discre- 
tion, denies an injunction on two equitable 
grounds: 


(1) To enjoin Witter from working for 
Fred Astaire would give Arthur Murray a 
protection he does not need under these 
particular circumstances. 


(2) Arthur Murray has proved no irrep- 
arable injury, actual or threatened. 


In the event that Arthur Murray had 
established the prerequisites to equitable 
relief, the court would have been confronted 
with the question of what kind of an in- 
junction to issue. The remedy must always 
be one that is fit and appropriate under all 
the circumstances. Would it have been 
sufficient merely to enjoin the disclosure 
of secrets or the solicitation of old cus- 
tomers? Or would it have been necessary 
to enjoin Witter from working for Fred 
Astaire? See authorities cited under sub- 
question 38 of question “Second” above. Not 
having arrived at the question of remedy we 
express no opinion on that question. A decree 
may be drawn accordingly. [The End] 


“It has been the policy of the Government for the last 16 years to en- 
courage unionism and collective bargaining. But the Government does 


not and should not compel workers to join unions. 


The impetus for 


organization must come from the unions themselves.""—Maurice J. 
Tobin, before the Thirteenth Constitutional Convention of the CIO. 
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oo] N PASSING by the side of Mount 
Thai, Confucius came on a woman 
who was weeping bitterly by a grave. The 
Master pressed forward and drove quickly 
to her; then he sent Tze-Lu to question her. 
‘Your wailing,’ said he, ‘is that of one who 
has suffered sorrow on sorrow.’ She replied, 
‘that is so. Once my husband’s father was 
killed here by a tiger. My husband was also 
killed, and now my son has died in the same 
way.’ The Master said, ‘Why do you not 
leave the place?’ The answer was, ‘there 
is nO oppressive government here.’ The 
Master then said, ‘Remember this, my chil- 
dren: oppressive government is more terri- 
ble than tigers.’ ” 


Perhaps the basic problem with which 
political theory has wrestled, older by far 
than the above anecdote, has been the prob- 
lem of insuring that government shall be 
less terrible than tigers.’ 


The attempt to solve it has brought forth, 
to use the title of one of Ihering’s works, 
the endless “struggle for law.” 


The concept of Jaw as a check upon arbi- 
trary power is as old as political theory 
itself. “He who bids the law rule,” said 
Aristotle, “bids God and reason rule, but 
he who bids man rule adds an element of 
the beast; for desire is a beast, and passion 
perverts rulers, even though they be the 
best of men. Therefore the law is reason 
free from desire.” ? 


Yet inherent in the very idea of law is an 
antinomy, which causes the struggle for its 
attainment to be an endless one. A system 
of law, in its purest form, is an unreachable 
ideal. Instead, we see a continual progression 





This artcile, appearing in the Octo- 
ber, 1946 New York University Law 
Review, is reprinted because of its 
enlightening analysis of a basic, po- 
litical problem high lighted by the 
current steel dispute 





between law and power—between government 
by law and government without law. 


“Power and law, in their pure form, are 
antagonistic poles. The one pole represents 
the idea of arbitrary might, unrestrained by 
any rules of conduct. The other pole repre- 
sents the idea of a social system in which 
power is limited by a maximum of effective 
checks and guaranties.” * Neither is, by it- 
self, wholly able to provide the means of 
government. Hence, history has seen a 
constant shifting between the two, as man 
has sought to find the optimum balance 
between these conflicting but necessary ele- 
ments. 

On the whole, however, the course of 
development has been toward law and away 
from unrestrained power as the dominant 
influence in government. This has been 
especially true of the common law world. 

The central and most characteristic fea- 
ture* of our Anglo-American polity, one 
which has evoked countless praise from for- 
eign observers, is embodied in the now al- 
most axiomatic concept of the rule or 
supremacy of law. Dominant in our juris- 
prudence since the victory of the common 
law courts over the Executive, this concept 
has, like so many other phrases over 





2 Paraphrasing Bertrand Russell, from whom 
the above anecdote is derived, (Power (1938), p. 
2385 


). 
* Politics, I/I, xvi, 5. 


Executive Power 





* Bodenheimer, Jurisprudence (1940), p. 28. 
* Dickinson, Administrative Justice and the 
Supremacy of Law (1927), p. 32. 
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Both the extreme right and the ex- 
treme left of contemporary juristic 
thought postulate the disappearance 
of law as we know it from society. 





which men fight, never been capable of 
exact definition. It is rather “an attitude, an 
expression of liberal and democratic princi- 
ples, in themselves vague when it is sought 
to analyze them, but clear enough in their 
results. There are many facets to free gov- 
ernment, and it is easier to recognize it than 
to define it.”* 

In the first place, it must be emphasized 
that law in the sense in which we are using 
it here is not the same as legality in the 
juridical sense. “It is not enough to say 
with Dicey that ‘Englishmen are ruled by 
the law and by the law alone,’ or, in other 
words, that the powers of the Crown and 
its servants are derived from the law; for 
that is true even of the most despotic State. 
The powers of Louis XIV, of Napoleon I, 
of Herr Hitler, of Signor Mussolini are 
derived from the law, even if that law be 
only ‘The Leader may do and order what 
he pleases.’ ” * 

This distinction between law and legality 
has too often been lost sight of. Thus, 
W. Ivor Jennings, quoted above to illustrate 
the distinction, has gone so far as to assert 
that Dicey’s theory of the rule of law is 
“meaningless,”* for there is no opposition 
between law and governmental power. “In- 
deed, if the Stuart kings had substantiated 
their claims to legislate and tax without the 
consent of Parliament and to suspend and 
dispense with laws, these powers would still 
be recognized by ‘regular law’.”* The rule 
of law is thus relegated to the position of 
a “principle of political action, not a purely 
juridical principle.” * 

The same confusion is apparent in the 
ideas of recent American theorists—expo- 
nents of the “realist” school of jurispru- 
dence. Law, according to their views, is 
“what officials do,” or “whatever is done 
officially.” * “This doing of something about 
disputes, this doing of it reasonably, is the 
business of the law. And the people who 
have the doing of it in charge, whether they 





be judges or sheriffs or clerks or jailers or 
lawyers, are officials of the law. What these 
officials do about disbutes is, to my mind, the 
law itself.”™ But this, too, ignores the dif- 
ference between law and governmental 
power. “It is not, as we used to think under 
the influence of the common-law-doctrine 
of the supremacy of law, that things may 
be done officially according to law or with- 
out law or against law, with appropriate 
legal remedy in the last two cases. What is 
done officially is the law itself.” ” 


Law, as we have seen, is but one of the 
competing elements in juristic and political 
theory and practice. The other is power, 
unrestrained by law. Looked at institution- 
ally, the concept of law has been represented 
by the judiciary, that of power by the exec- 
utive. From this viewpoint we may express 
the basic problem in another way. “Almost 
all of the problems of jurisprudence come 
down to a fundamental one of rule and dis- 
cretion, of administration of justice by law 
and administration of justice by the more 
or less trained institution of experienced 
magistrates.” ™ 

The rule-discretion dichotomy is of essen- 
tial importance in understanding the rule 
of law. There has been a continual move- 
ment in history back and forth between 
wide discretion and strict detailed rule.” 
Historically, the struggle has been between 
the Crown, on the one hand, and the legis- 
lature and judiciary, on the other. Recently, 
it has taken new form in conflicts between 
law and administration. The emphasis, here 
too, has shifted, for from the early paralysis 
of administration by law, we now see the 
need for the exercise of a legitimate ad- 
ministrative discretion, though ultimately 
controlled by law. 

Extremist legal theory postulates the dis- 
appearance of this proviso. Dean Pound 
has drawn attention to the increasing cur- 
rency of ideas “as to the disappearance of 
law in an ideal society, as to a politically 
organized society in which there is to be no 
law but there are only to be administrative 
ordinances and orders, and as to a ‘public 
law’ which is to supersede the ‘coordinating 
law’,” is to put the official on a higher plane 
than the individual, and is to allow subordi- 
nation of the rights of some to the claims 





5 Jennings, The Law and the Constitution, p. 
47 


* Footnote 5, p. 46. 

t Holdsworth, Book Review, 55 Law Quarterly 
Review 585-586 (1939). 

8 Footnote 5, p. 287. 

® Footnote 5, p. 288. 

% Pound, “Fifty Years of Jurisprudence,’’ 51 
Harvard Law Review 777, 800, footnote 74 (1938). 

1 Llewellyn, The Bramble Bush (1930), p. 3. 
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2 Pound, Administrative Law (1942), p. 18. 

1% Pound, An Introduction to the Philosophy 
of Law (1925), p. 111. 

%4 Footnote 13, p. 112. 

%* Characterized by him as that ‘‘which se- 
cures interests by reparation and the like, 
treating all individuals as equals,’’ as contrasted 
with “‘the ‘subordinating law’, which prefers 
some or the interests of some, according to its 
measure of values.’’ See footnote 12, p. 111. 
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of others at the discretion of the officers of 
government.” * 

Both the extreme right and the extreme 
left of contemporary juristic thought postu- 
late the disappearance of law as we know 
it from society. Though starting from dif- 
ferent premises and professing different 
ideals, both reach the same result of a 
power State, uncontrolled by law. Govern- 
ment is to be carried on by an unchecked 
executive branch. Both the theory and the 
practice of these schools are the very anti- 
thesis of all that is connoted by the rule-of- 
law concept. 


National Socialist and Soviet legal the- 


ories are reversions to justice without law.” 
Generality, equality and certainty—the uni- 
formity of judicial and magisterial action so 
essential to law, are looked on as outmoded 
conceptions. Cases are to be decided, not 
according to strictly defined authoritative 
precepts, but according to “healthy public 
sentiment”™ or “socialist conceptions of 
justice.” ® Wide discretion and the individ- 
ualized application of justice are thus given 
the broadest possible scope. “Not the corpus 
juri Romani,’ said Lenin, “but our revolu- 
tionary consciousness of justice ought to be 


applied to ‘Civil Law relations’.” ” 


There is no room for law in the authori- 
tarian National Socialist State—described 
by Ernest Fraenkel, in terms which illus- 
trate the gulf between it and Anglo-Amer- 
ican concepts, as the “prerogative state.”™ 
In such a state, all legal authority is as- 
sumed by the leader, who, as the supreme 
law lord, has both the supreme legislative 
power and the power to set aside any legal 
judgment.” The exhortation of Frederick 
the Great, “Woe to the State which is afraid 
of the independent judge !” is ignored. The 
leader is acknowledged to have the power 
to dismiss any judge. “Judges who do not 
recognize the needs of the hour will be re- 
moved from office.” ™ 

The administration of justice is charac- 
terized by its dualist character. Legal con- 
cepts are not applicable to the political 
sphere, which “is regulated by arbitrary 
measures, in which the dominant officials 
exercise their discretionary prerogatives.” ™ 
Law, in the common law sense, has thus 


been replaced by executive absolutism—yet 
“executive,” not in our divisionalist sense, 
but in the sense of an omnipotent executive, 
embracing all governmental functions and 
powers. Such a State has been described 
as being under a permanent system of mar- 
tial law, which, following Blackstone’s fa- 
mous definition, is “in truth and reality no 
law,” for it “is built upon no settled princi- 
ples, but is entirely arbitrary in its deci- 
sions.” * 

Juristic theory has kept pace with this 
revolution in constitutional practice. The 
basis upon which German law has been 
built is discarded. To quote a leading ex- 
ponent of National Socialist juristic theory: 
“Law for many decades, had been a subject 
of rationalist thought exclusively treated on 
the principle of technically polished logic. 
It was the school of Roman Law Juris- 
prudence that had replaced direct service to 
life with service to abstractions, with the 
result that the substance of juridical thought 
and science, no less than the personalities 
professionally connected with law, led a 
life of isolation, hardly understood by the 
people. . . . Service to the vital necessities 
of our people, not service to theories, is the 
ideal of German guardians of law.”™ It 
need hardly be added that the all-powerful 
executive is to be the sole judge of what 
serves the “vital necessities” of society. 

Socialist legal theory takes for its starting 
point the Marxist theories of the disappear- 
ance of State and law. Both State and law 
are seen as the instruments for the aggres- 
sive self-assertion of an economically domi- 
nant class.” “As soon as there is no longer 
any class of society to be held in subjection, 
as soon as, along with class domination, and 
struggle for individual existence based on 
the former anarchy of production, the col- 
lisions and excesses arising from them have 
been abolished, there is nothing more to be 
repressed which would make a special re- 
pressive force, a State necessary. . . . The 
interference of State power in social rela- 
tions becomes superfluous in one sphere 
after another . the government of per- 
sons is replaced by the administration of 
things and the direction of the processes 
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of production. The State 1s not ‘abolished’; 
it withers away.” ™ 

Clearly, as one commentator on this pas- 
sage asserts, “What is expected to wither 
away is not political organization as such, 
which, on the contrary, is expected to exer- 
cise the most important functions in social 
life and to administer the social processes 
of production.”” Rather, law in the com- 
mon law sense as a restraining influence 
upon arbitrary power is to cease to exercise 
such restraining function. Law is to be 
wholly replaced by administration. This is 
the practical meaning of the Marxist theory. 


Paschukanis’ Theory 


Soviet jurists, working from the authori- 
tative starting point of the Marxist doctrine 
that law will disappear with.the abolition of 
private property, have been much concerned 
with substitutes for law. Perhaps the lead- 
ing exponent of this school has been Pro- 
fessor E. Paschukanis. According to him, 
all law has its basis in the exchange of 
commodities. The adjustment of contro- 
versies arising out of such exchange is seen 
as the end of law. Law, says he, will lose 
its raison d’etre in a society where there are 
no conflicting individual interests requiring 
adjustment. “If there are no conflicting 
interests to be adjusted there is no need of 
law.” Thus, law will no longer be neces- 
sary in a Socialist society. “Only capitalism 
creates all the conditions necessary to en- 
able the judicial element to obtain its high- 
est development in social relations.”™ In 
the Socialist State, there will be no more 
law, but merely technical regulation; legal 
rules will be replaced by “social-technical” 
rules.” “The withering away of bourgeois 
Law can under no circumstances mean its 
replacement by some new categories of pro- 
letarian Law, but ouly the withering away 
of Law in general, i.e., the gradual disap- 
pearance of the juridical element from hu- 
man relations.” * 

Technical regulation is posited as the sub- 
stitute for law. But this is merely another 
form of Engel’s thesis that, with the grad- 
ual transition to a Socialist State, the rule 
of law over men would be replaced by the 
mere administration of things. In terms 





familiar to us, as one writer has pointed out, 
it is obvious that these “social-technical” 
rules are identical and coextensive with ad- 
ministrative rules and regulations—with the 
acts of executive officials unrestrained by 
law.™ A doctrine of administrative absolut- 
ism is to take the place of law in the settle- 
ment of disputes.* “The more consistently 
the principle of authoritative regulation ex- 
cluding all references to an independent 
autonomous will, is carried through, the less 
room remains for an application of the cate- 
gory of law.”™ In the State as posited by 
Paschukanis, there “is to be no law, and but 
one rule of law, namely, that there are no 
laws, but only administrative orders for the 
individual case. Expediency is to be the 
guide for each item of judicial-administrative 
regulation.” ™ 

Perhaps the best commentary on Paschu- 
kanis’ theory of arbitrary executive power 
as a substitute for law is to be found in an 
address by Dean Pound: “The professor is 
not with us now. With the setting up of 
a plan by the present government in Rus- 
sia, a change in doctrine was called for and 
he did not move fast enough in his teaching 
to conform to the doctrinal exigencies of 
the new order. If there had been law in- 
stead of only administrative orders it might 
have been possible for him to lose his job 
without losing his life.” ™ 

These extreme views which posit the dis- 
appearance of law as the controlling ele- 
ment in society have resulted from impera- 
tive theories of the nature of law prevalent 
in Continental juristic thought since Ihering. 
If we consider law merely as the command 
of the State, the authoritarian State would 
be the law State par excellence.” Carried 
to their logical extreme, wholly imperative 
theories of law invest the State with, as it 
were, God-like authority. Ideas of justice 
and the end of law are excluded from legal 
and political theory. Whatever is done by 
the State, which in practice means by of- 
ficials acting in the name of the State, re- 
ceives the almost mystical attributes connected 
with the term “law.” The State, to quote 
Kelsen, is a “King Midas in whose hands 
everything he touches is transformed into 
law.”® The distinction between law and 
administration, so fundamental in our con- 
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stitutional theory, is ignored, for every act 
of administration is, practically by defini- 
tion, clothed at the same time with legal 
validity. Governmental acts are, through 
the use of words of such wide secondary 
significance as “law” and “sovereignty,” im- 
pressed with ethical as well as legal author- 
ity. “What the State wills has therefore 
moral preeminence. What the State ordains 
begins to possess for you a special moral 
sanction superior in authority to the claim 
of group or individual. You must surrender 
your personality before its demands. You 
must fuse your will into its own. It is, may 
we not without paradox say, right whether 
it be right or wrong.” “ The concept of law 
as command has thus had within it the 
seeds of a revived absoiutism as exemplified 
in the authoritarian State. 

These theories, when contrasted with 
those which have dominated common law 
thought, bring into sharp focus the two 
forces which are in conflict in contemporary 
legal and political theory, as they have been 
throughout history. To the concept of the 
State as power we have opposed that of the 
State as Jaw. The doctrines that administra- 
tion should be above law or that it is syn- 
onymous and coextensive with law are 
repugnant to the basic notions upon which 
our theory and practice rest. 

American juristic thought and, above all, 
American constitutional practice have never 
completely eschewed natural law ideas.® 
It is true that any theory based upon the 
eighteenth century law-of-nature school is 
wholly out of line both with philosophical 
theory and, even more so, with the facts 
of life, since the work of Kant. It was the 
failure to understand this that caused our 
courts until recently to attempt the impos- 
sible in seeking to judge the validity of 
contemporary legislation by a set of sup- 
posedly universal and eternal objective prin- 
ciples, which were in fact drawn from a 
highly temporary and subjective individual- 
istic ethic. But this is not to deny, in 
M. Geny’s phrase, the unavoidable necessity 
of a minimum of natural law. The idealist 
element has never been wholly absent from 
Anglo-American juristic thought, however 
much men may have tried to reduce juris- 
prudence to an analysis of the “pure fact 
of law,” uninfluenced by ethical factors. 
The very fact that our politicai theory has been 
dominated by the concept of constitutional- 


ism since the eighteenth century serves to 
illustrate this. 


What else is our concept of the rule or 
supremacy of law but a natural law concept? 
It is a normative as much as it is a de- 
scriptive term; it expresses ‘an ideal as much 
as a juristic fact—an ought as much as an is. 
It is still a political battle cry as much as 
it is a legal doctrine. 


Dicey’s Theory 


But the rule of law is more than a nat- 
ural-law ideal; it is “the most fundamental 
characteristic’ “ of our constitutional the- 
ory, and, as such, has had an important 
influence upon our positive law. The classic 
attempt to definitely state these positive 
law aspects is that of Dicey. For our pur- 
poses, we can take his first two meanings 
of the rule of law, for his third use of the 
term is peculiar to his own country and 
expresses not so much a constitutional prin- 
ciple as a course of development. 

“We mean, in the first place,” says he, 
“that no man is punishable or can be law- 
fully made to suffer in body or goods except 
for a distinct breach of law established in 
the ordinary legal manner before the ordi- 
nary courts of the land. In this sense the 
rule of law is contrasted with every system 
of government based on the exercise by 
persons in authority *of wide, arbitrary, or 
discretionary powers of constraint. ee 

“We mean in the second place, when we 
speak of the ‘rule of law’ as a characteristic 
of our country, not only that with us no man 
is above the law, but (what is a different 
thing) that here every man, whatever be his 
rank or condition, is subject to the ordinary 
law of the realm and amenable to the juris- 
diction of the ordinary tribunals.” “ 

Valid, though this attempt at definition 
may be, as far as it goes, it gives only a 
small part of the constitutional picture. 
Looked at as the antithesis of the power 
State, the concept must include something 
more than the Diceian analysis. Nor is it, 
taken literally, even an accurate descriptive 
account. His first meaning, implying that 
every citizen is entitled to have his rights 
adjudicated in a common law court, is clear- 
ly at variance with fact, in the light of the 
development of the administrative process. 
For administrative bodies “are not ordinary 
courts in Dicey’s sense. ‘Judicial’ as their 
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Few will dispute the need for in- 
creased power in the executive to 
cope with modern conditions; such 
power must, however, be controlled 
by law lest if become arbitrary. 





functions clearly seem to be, they are not 
‘courts’ in the common-law meaning of the 
term. And they differ from common-law 
courts in precisely the particulars which 
furnish the reasons for the common-law’s 
insistence that every individual shall be en- 
titled to have his rights tried in a law 
court.”“ That Dicey himself saw this is 
shown in an article written near the end of 
his life in which he called attention to the 
bestowing upon executive officials of “func- 
tions which in their nature belong to the 
law courts.” “ “Such transference of author- 
ity,” he asserted, “saps the foundation of 
that rule of law, which has been for genera- 
tions a leading feature of the English Con- 
stitution.” “ 

Must we then answer in the affirmative 
the question posed by Dicey in this article: 
Has the development of the administrative 
process tended to weaken the rule of law as 
our dominant constitutional principle? He, 
himself, did not answer this question square- 
ly, but he implied that the constitutional 
doctrine was still preserved by his second 
meaning of the concept: “the fact that the 
ordinary law courts can deal with any actual 
and probable breach of the law by any ser- 
vant of the Crown still preserves [the] rule 
of law.” * 

The weakness of Dicey’s analysis is shown 
by its inability to take account of the rise 
of the administrative process other than in 
terms of its own negation. This, it would 
seem, is due to its basic presupposition of 
the competition between legal and executive 
justice. It is true that, historically, law 
and administration have been rival agencies 
of social control in the common law world. 
The rule of law was considered to require 
the subordination, one might say the ham- 
stringing, of administration, and any at- 
tempt to allow any scope to it was considered 
as an inroad into the constitutional doctrine. 
This “bad adjustment between law and ad- 





ministration, traditional in common-law 
countries for historical reasons, gave rise 
to conditions of mutual distrust on the part 
of courts and administrative agencies.” ” 
But this condition is now a thing of the past. 
The problem today is seen not in terms of 
one or the other seeking to take over the 
field. Both law and administration are rec- 
ognized as complementary, not as compet- 
ing, elements of social control. Contemporary 
theory seeks to determine the proper place 
of each and to partition the field between 
them, not to exclude the one or the other.” 
We have recognized, in the words of the 
former Chief Justice, that law and adminis- 
tration “are not to be regarded as wholly in- 
dependent and unrelated instrumentalities of 
justice. . . . Neither body should repeat in 
this day the mistake made by courts of law 
when equity was struggling for recognition 
as an ameliorating system of justice; neither 
can rightly be regarded as an alien intruder, 
to be tolerated if must be, but never to be 
aided or encouraged by the other in the 
attainment of the common aim.” ” 

“But to admit that the development of the 
administrative process is necessary does not 
involve admitting that it should be free of 
checks such as a due balance between the 
general security and the individual life has 
led us to impose on both the legislative and 
the judicial process.”" Few will dispute 
the need for increased power in the execu- 
tive to cope with modern conditions; at the 
same time, as in Madison’s phrase, “it will 
not be denied that power is of an encroach- 
ing nature,’”™ such power must be con- 
trolled by law lest it become arbitrary. The 
disappearance of law as a controlling factor 
leads, as recent history has shown, to the 
power State in its most ruthless form. 

The concept of the rule of law, conceived 
of as the safeguard against arbitrary govern- 
mental power, rests upon certain constitu- 
tional ideas. It presupposes, in the first 
place, that there are certain legal principles 
above the State. This is not to go as far 
as some who assert that the State is limited 
by a fundamental rule or principle of right 
and law (régle de droit) ® and that “there is 
an objective law superior to government.” ™ 
In our sense we merely assert that there are 
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certain principles which the State, sovereign 
power though it is, cannot abrogate. These 
are what we usually comprehend by the ex- 
pression “individual rights of the person.” 
They are what an earlier age called “the 
natural rights of man” and are the sort of 
thing guaranteed in our various bills of 
rights. It has become the fashion of late 
to assert that the individual has no rights 
but only duties and that any claim to the 
contrary is an outmoded survival of the law- 
of-nature school. It is true that men may 
differ as to specific rights included in this 
concept, true also, that with the growth of 
government as a positive force in social and 
economic life, individual rights have come 
to be sharply restricted in favor of what 
have been conceived to be the overriding in- 
terests of society. But a minimum of in- 
dividual self-assertion must still remain. 
Freedom of the person, of belief and of ex- 
pression of opinion are essential character- 
istics of the law State. For the State that 
infringes upon them is already on the way 
to becoming a power State. There is, there- 
fore, a fundamental truth in Lord Hewart’s 
remark that the “principle of the Rule of 
Law is really the security for what are 
often called the liberties of the subject.” ™ 


Montesquieu may have erred in assuming 
that free government, like all Gaul, is di- 
vided in three parts. Some separation of 
governmental power there must, however, 
be in a State which is controlled by law. 
The earlier tendency to carry Montesquieu’s 
doctrine to an analytical logical extreme, to 
divide government into three water-tight 
compartments, led to the inevitable reac- 
tion, so that of late the separation of pow- 
ers has come to be looked on as an 
outmoded idea of the eighteenth century, 
“said to belong to the age of etiquette, the 
age of overrefinement, when every practical 
activity was embarrassed by ceremonial and 
checks.”™ Both extreme views must be 
rejected. While, as Mr. Justice Cardozo 
put it, “the separation of powers between the 
Executive and Congress is not a doctrinaire 
concept to be made use of with pedantic 
rigor,”™ still, there is the basic lesson 
against the overconcentration of power in 
any one branch of government. In applying 
the doctrine, there “must be sensible approx- 
imation, there must be elasticity of adjust- 
ment, in response to the practical necessities 
of government, which cannot foresee today 


the development of tomorrow in their nearly 
infinite variety.” But some division of 
power there must be in a State governed by 
the rule of law. “The accumulation of all 
powers, legislative, executive, and judiciary, 
in the same hands, whether of one, a few, or 
many, and whether hereditary, self-appoint- 
ed, or elective, may justly be pronounced the 
very definition of tyranny . where the 
whole power of one department is exercised 
by the same hands which possess the whole 
power of another department, the fundamental 
principles of a free constitution are subvert- 
ed.” In the power State, characterized by the 
disappearance of law, all governmental power 
is concentrated in an omnicompetent executive. 
“The doctrine of the separation of powers,” 
said Mr. Justice Brandeis in a famous passage, 
“was adopted by the Convention of 1787, not 
to promote efficiency but to preclude the exer- 
cise of arbitrary power.”® It is in this sense 
that the doctrine is an essential part of the rule 
of law. 

It will, however, be objected that this is not 
so much a picture of the law State as a de- 
scription of certain basic constitutional prin- 
ciples in this country. The notions of rights 
above the State and of an inherent division 
of governmental power surely do not apply 
to Britain, where the supremacy of Parlia- 
ment has been the dominant constitutional 
feature since 1688. We must first of all ad- 
mit the tendency of the jurist to posit uni- 
versals which are in fact but idealized 
descriptions of his own system. That the 
principles herein enunciated are applicable 
only to the common law world is readily 
admitted. For law as a bridle upon govern- 
mental power is peculiarly the Anglo-Amer- 
ican contribution to political science, and 
any theory in terms of the rule of law must 
of necessity be based upon common law 
constitutional practice. The “liberties of the 
subject” and the partition of governmental 
power are as much a part of the British 
Constitution as of our own. True it is that 
in theory, Parliament, being supreme, could 
do away with these doctrines. In practice, 
however, they are as much above the State 
as they are in this country. They differ only 
in their theoretical foundation. The legisla- 
tion being supreme, they are, to use an apt 
Continental term, auto-limitations by Parlia- 
ment of its own sovereignty. If they were 
abrogated, the rule of law would cease to 
be part of the British Constitution. 





* Footnote 43, at vi. 
8 Footnote 12, p. 45. 


% Panama Refining Company v. Ryan, 293 
U. S. 389, 440, 55 S. Ct. 241, 257 (1935). 


Executive Power 


® Footnote 59. 
% The Federalist, No. 47. 


® Myers v. U. 8., 272 U. S. 52, 293, 47 S. Ct. 
21, 85 (1926). 


429 












eS 














































As put by Professor Holdsworth: “Jtisa 
corollary from this conception of the rule of 
law that the judicial power of the State is, 
to a large extent, separate from the execu- 
tive and the legislature it is clearly 
not true to say that judges who are allowed, 
for reasons of State, to impose sentences not 
prescribed by the law are acting in accord- 
ance with the rule of law. In such a case 
they are acting not as judges but as agents 
of the executive. If it be said that they are 
acting in accordance with the rule of law 
because the law allows them: so to act, the 
answer is that if the law permits such a 
course of action, the rule of law has in ef- 
fect been abrogated by the Legislature; for 
in such a case the separation between the 
judicial power and the executive, which is 
an essentiai feature of the rule of law, has 
been eliminated.” * 


Justice, according to law,” is the outstand- 
ing characteristic of the State in which the 
rule of law prevails. This, on the face of 
it, seems similar to Dicey’s first principle. 
We differ from him, however, in not assum- 
ing that the rule of law requires judicial 
justice in the settling of all disputes. What 
that concept does require is justice accord- 
ing to law, either as the determining or the 
controlling factor. In so far as disputes are 
committed to agencies other than courts, 
judicial control of their determinations is 
essential. It is only to the extent that ju- 
dicial justice serves to keep these other 
agencies in line that the rule of law can be 
said to be maintained. That is why the 
problem of judicial review of administration 
is the pivotal one in all discussions of ad- 
ministrative law. “For just in so far as 
administrative determinations are subject to 
court review, a means exists for maintaining 
the supremacy of law, though at once re- 
moved and as a sort of secondary line of 
defence.” © 


Concept of Public Service 


This problem will grow rather than di- 
minish in importance in the type of State 
toward which we are moving. It has be- 
come commonplace that we are in a period 
of transition and that traditional theories 
of the State no longer serve to explain con- 
temporary political developments. Of at- 
tempts to restate the theory of the State, 
we can choose as the starting point for our 
purposes that of Leon Duguit. He posits 
what may be called the public-service State, 








in contradistinction to the generally accept- 
ed concept of the sovereign State. Sov- 
ereignty is no longer valid as the central 
notion in the theory of the State. Doctrines 
of the State as Will—as will of the divinity 
(theocratic), as will of the monarch (mon- 
archic) or as will of the demos (democratic) 
—do not suffice as the basis of State power. 
The idea of sovereignty is replaced by that 
of public service. “The idea of public serv- 
ice lies at the very base of the theory of the 
modern state.” Once the functions of the 
State cease to be looked at in the negative 
light of merely keeping the peace, it be- 
comes apparent that its raison d’etre lies in 
the social service it performs. In them lies 
the basis of the allegiance owed the State; 
to perform them it has been given a monop- 
oly of power. 

The concept of public service as the basis 
of the modern State is one which fits the 
changing conditions of today, for its content 
is not conclusively defined. “The content of 
public services is always varying and in a 
state of flux. It is even difficult to define 
the general direction of such change. All 
that can be said is that with the develop- 
ment of civilisation the number of activities 
related to public need grows and as a con- 
sequence the number of public services 
grows also. That is logical enough. In- 
deed, civilisation itself is simply the growth 
of all kinds of needs that can be satisfied 
in the least time. As a consequence, gov- 
ernmental intervention becomes normally 
more frequent with the growth of civilisation 
because government alone can make civil- 
isation a thing of meaning.” “ 


Public service implies operation or regula- 
tion by government. In this sense, the 
public service State is fast becoming the 
type in the modern world. Different States 
may concentrate upon different aspects. Thus, 
Britain emphasizes the operational aspect 
while we emphasize the regulatory; but the 
concept of public service dominates both. 


The State performs its public-service func- 
tions through executive officials; the expan- 
sion of the public-service concept has been 
manifested in the growth of the administrative 
process. “It is by means of administrative 
acts that the State realizes its intervention 
so frequent and so active in all the domains 
of social life, industry, commerce, education, 
and the produce of capital and labor; it is by 
administrative acts that the State obtains 
and administers the enormous capital need- 
ed by it to accomplish its mission; it is by 
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similar acts also that the State fulfills its 
duties of assistance and protection of the 
weak, the unfortunate, and infirm.” * 


To carry out these public-service func- 
tions, as we have seen, the State has been 
given a monopoly of power. Yet it is pre- 
cisely here that the great danger lies. As its 
public-service functions grow, the State 
tends more and more to become the all- 
dominant factor in society. In the negative, 
or laissez-faire State, government was, after 
all, but one cf many competing power 
structures. The individual was affected less 
by it than by those lesser institutions with 
which he normally dealt. In the State 
toward which we are evolving, on the other 
hand, government tends gradually either to 
take over or to control the functions here- 
tofore performed by these other institutions. 
As it does so, it comes into ever-increasing 
contact with the individual life. “It is in 
this ceaseless contact of the individual with 
the State that the danger of arbitrariness has 
especially arisen.” ® 


In the principle of the rule of law, we in 
the common law world have the means of 
assuring that the transition to the public- 
service State will not lead to executive abso- 
lutism. Those who, like Professor Hayek, 
assert that principle is consistent only with 
a laissez-faire economy,” are really assum- 
ing its disappearance as a controlling force. 
For, the concept of the public-service State 
is on the way to realization in practice in 
most of the world, and even we in this 
country are moving far in that direction. To 
assume that our constitutional polity will 
prove unworkable in the type of State 
toward which we are moving (for that, in 
effect, is what Hayek is doing in assuming 
the incompatibility of law with that kind of 
State) is impliedly to assert that only an 
all-powerful executive is competent to per- 
form the tasks of government in that type 
of State. Such an assumption is unwar- 
ranted. With Dean Pound we may invoke 
the pragmatist criterion. “Our theory has 
worked to adapt the answer of Disgenes, 
solvitur gubernando. Continental European 
theories have produced no such results.” " 


Ever since Kant, men have posited two 
alternative types of State. It was assumed 
that the only “alternative to the despotic or 
police state (Polizeistaat) was the State 
which did nothing save maintain order and 
conduct external relations."" Law was 
thought of as compatible only with the latter 





As its public-service functions grow, 
the State tends to become the all- 
dominant factor in society. It is pre- 


cisely here that the great danger lies. 





one. But this two-fold classification is not 
necessarily an exhaustive one. May we not 
assume the possibility of an intermediate 
type of State—one which takes on a positive 
aspect through the public-service concept, 
but in which, at the same time, the tendency 
to executive absolutism, which might other- 
wise accompany the tremendous growth of 
governmental power, is checked by law? Is 
not the need then in this transitional period 
to maintain with undiminished vigor the 
principle of the rule of law which has served us 
so well as the safeguard against absolutism? 
There are those, however, who insist that 
the great need in the public-service State 
will be to increase the efficiency of admin- 
istration. Any checks upon administration 
must be largely internal, for to allow an 
alien branch of government to interfere 
would unduly hamper administrative efh- 
ciency. The great safeguard, they say, lies 
in the development of checks similar to 
those upon the judicial process—the forma- 
tion of professional standards and settled 
ideals of quasi-judicial conduct, the devel- 
opment of adequate procedural rules, profes- 
sional criticism, internal review and the like. 
Above all, great stress is laid upon the acquisi- 
tion by the administrator of the “judicial 
mind.” “If that can once¢de grasped,” remarked 
a leading British administrator before a Royal 
Commission, “none of the rest matters.” ™ 


Such a statement, however, if more than 
a pious wish, ignores basic differences be- 
tween the judicial and administrative proc- 
esses. The administrator can never wholly 
acquire the “judicial mind,” for the adminis- 
trative process falls short, by its very na- 
ture, in certain vital characteristics which 
are necessary to its acquisition. In the first 
place the administrator lacks the independ- 
ence which characterizes the judge. “Ad- 
ministrative tribunals do not have that 
independence from government which is 
one of the traditionally prized guaranties of 
the justice administered by our common law 
courts. Their adjudications, taking place as 
very part and parcel of the process of gov- 
ernment, are exposed to the influence of all 
the political forces which act upon govern- 
ment.” ™ The administrator is, after all, a 





* Footnote 55, p. 40. 
® Footnote 55, p. 39. 
® Hayek, The Road to Serfdom (1944), ch. 6. 
" Footnote 12, p. 56. 
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™ Footnote 5, p. 52. 

% Sir Claude Schuster, quoted in Robson, 
Justice and Administrative Law (1928), p. 186. 

™ Footnote 4, p. 36. 
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member of the executive branch and will 
rarely act against its policy. This is more 
true in Britain than in this country, where 
certain administrative officials have been ac- 
corded some degree of “independence by the 
Humphrey decision.” “ But, even apart from 
the question of the practical effects of the 
Humphrey doctrine," the administrator, even 
here, clearly does not have anything like the 
degree of independence that is the judge’s 
most prized possession. 


Nor can the administrator decide disputes 
with that “cold neutrality of an impartial 
judge,” of which Burke speaks. The very 
purpose of administration is to get things 
done. An administrative agency is created 
to accomplish certain purposes, and it would 
be derelict in its duty if it were not biased in 
favor of those objects for which it has been 
created. Thus, Dean Landis speaks of those 
members of an administrative.agency who 
have judicial functions as having “a proper 
bias toward its point of view.”™ Adminis- 
tration that is wholly impartial will fail to 
perform those tasks which the legislature 
has assigned to it. A board set up to en- 
sure collective bargaining cannot take a 
wholly disinterested attitude as between an 
employer and an employee before it. A 
minister to whom has been assigned the 
task of carrying out a housing program can- 
not take a wholly impartial attitude as be- 
tween a property owner and a local author- 
ity which seeks to compulsorily acquire his 
property as part of a housing scheme. 


These defects are inherent in administra- 
tion. Attempts to ameliorate them through 
purely internal checks lose sight of the fact 
that administration and not justice is the 
prime purpose of the administrative process. 
What is needed, rather, is the assertion of 
judicial control over administrative ex- 
cesses. The need for an independent con- 





trol of executive power will increase in 
proportion as that power itself increases. For 
the increased scope of governmenta! func- 
tions will lead to the power State unless 
executive power is controlled by law. 


Control of Administration 
Through Judicial Review 


Great emphasis should be placed upon 
the use of the term “control.” An attempt to 
make the courts do more than control, an 
attempt to substitute judicial for executive 
justice, will but be a repetition of our errors 
of the last century. Adequate control of 
administration is preserved if judicial re- 
view can be had to ensure the following: (1) 
Ultra vires—that the administrative action 
or determination was within the powers con- 
ferred by the legislature; (2) Natural justice 
—that what the Supreme Court has called 
the “fundamentals of fair play” ™ have been 
preserved; (3) That the administrative deter- 
mination is based upon rational evidence of 
a probative value. In this country, of 
course, there is the further overriding 
ground of constitutionality—whether the 
legislative or administrative action is ultra 
vires the organic instrument. 

The presence of these grounds of review— 
aside, perhaps, from the constitutional one— 
is essential if the rule of law is to be pre- 
served, Attempts to restrict them must be 
judged in the light of Continental disappear- 
ance of law theories, with all that they con- 
note. Review to such extent recognizes both 
the place of administration and the need for 
its control. It would not unduly hamper 
administration, whose role must undoubtedly 
grow as the public-service functions of the 
State increase; but would, at the same time, 
ensure that the growth of executive power 


would not lead to the power State. 
[The End] 





THE LAST WORD 


Who always gets the last word in im ah 
argument? Nine out of 10 men usually 
contend, somewhat stubbornly, that it is 
the woman. Statistics, of course, aren’t 
available to back up such a contention— 
however, according to recent figures of the 
Federal Security Agency, Public Health 
Service, women do at least have a few extra 
years to get in that all-important final word. 


For example, as of 1949 white women on 
the average will outlive white men by more 
than five years—71%4 years (at birth), com- 
pared with an average of 65 years 11 months 
for men. Although the nonwhite groups 
have a shorter average life, women here 
will live longer also—62 years 11 months, 
against men’s 58'4-year average. The aver- 
age for the entire United States is 68 years. 





% Humphrey’s Executor v. U. 8., 295 U. S. 
602, 55 S. Ct. 869 (1935). 

% See Rogers, ‘“‘The Independent Regulatory 
Commissions,’’ 52 Political Science Quarterly 
» Hy 
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% Federal Communications Commission vv. 
Pottsville Broadcasting Company, 309 U. S. 134, 
144, 60 S. Ct. 437, 442 (1940). 
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HE RIGHT to assist a union of which 

one, is not a member by refusing to 
cross its picket line is certainly of no 
higher dignity or importance to the individ- 
ual than the right to ask the workers of 
his own plant to join the union of which 
he is a member in concerted . . . activities 
which will directly protect or aid in promoting 
their common interests. 

This is the way the Second Circuit saw 
the situation presenting. this question: Is 
it an unfair labor practice for an employer 
to discharge an employee who refuses to 
obey the employer’s orders and perform 
that part of his regular daily duties which 
involves crossing the picket line of a union 
other than his own and at a plant other than 
that of his employer? 


The duties of the employee involved in 
this case consisted of driving a truck along 
a regular assigned route and picking up and 
delivering various newspapers and other 
publications. At one of his scheduled stops 
a strike was in progress and pickets had 
been placed before the premises. The em- 
ployee informed his foreman that he was 
a union man and that he would not cross 
the picket line “and thereby become a scab 
or a strikebreaker.” For two days an ar- 
rangement was made whereby somebody 
brought the papers from this plant across 
the picket line and delivered them to this 
driver’s truck, but on the third day the 
driver’s foreman told him that the arrange- 
ment would not be coritinued. The em- 
ployee persisted in his refusal to cross 
the picket line and was discharged. 

When the Board decided this case, it 
held that the employee had a right to refuse 
to cross the picket line and, accordingly, 
the discharge was a violation of the law. 
The alleged right was based upon guar- 
antees in Section 7 which permit a union 
member to assist labor organizations and 
to engage in other concerted activities for 
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the purpose of mutual aid or protection; 
but like so many other rights, these are 
not unlimited in the sense that they can 
be exercised without regard to any duty 
which the existence of rights in others 
may place upon an employer or employee. 
This means that the employee is free to 
exercise his rights to refuse to cross a 
picket line on his own time; however, he 
is not free to exercise the right on working 
time in violation of the employer’s rules 
by refusing to perform that part of his 
regular duties which requires him to cross 
the picket line. “To hold otherwise would 
be to permit an employee unilaterally to 
dictate the terms of his employment... .” 
The court also pointed out that the em- 
ployee’s only concern appeared to be with 
his own standing as a union man—that is, 
he did not want to become known as a 
scab or strikebreaker. His refusal to pick 
up the papers was not intended to aid the 
striking union. He readily handled and dis- 
tributed those papers which on two occa- 
sions were carried across the picket line 
by someone else. 

The dissenting opinion takes issue: “To 
say that a workman is protected from dis- 
charge for refusing to cross a picket line 
only when his refusal is outside of his 
working hours . . . seems to me a practical 
nullification of the statutory provision.”— 
NLRB v. Rockaway News Supply Company, 
Inc., 21 Lasor Cases { 66,951. 


Picketing in Certain States 


Untruthful picketing with signs falsely 
stating that a strike is in progress at the 
company’s establishment is unlawful and 
subject to injunctive restraint. The fact 
that a representation proceeding is pending 
before the NLRB does not affect the power 
of a state court to enjoin such picketing.— 
Shenker Displays, Inc. v. Stankowitz, 21 
Lazpor Cases { 66,864 (New York). 
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Picketing conducted for the purpose of 
compelling the employer to enter into a 
union-security agreement with a union not 
representing his employees is unlawful and 
may be enjoined.—State House Company v. 
Local Joint Executive Board, 21 Lasor CAsEs 
{ 66,870 (Pennsylvania). 

An injunction restraining a barbers’ union 
from picketing or withdrawing a union- 
shop card from a working employer for 
the purpose of forcing him to join the union 
is affirmed on appeal.—Riviello v. Journey- 
men Barbers, 21 Lasor CAseEs { 66,803 (Cali- 
fornia). 


Peaceful picketing with signs which state 
truthfully that the employer fails to employ 
union labor is lawful, in the absence of any 
state statute expressing any different public 
policy.—Torrington Drive-in Corporation v. 
IATSE, 21 Lazor Cases {66,852 (Con- 
necticut). 


Where picketing is engaged in for both 
unlawful and lawful purposes, all picketing 
may be enjoined. Renunciation of the un- 
lawful purposes does not require a limita- 
tion of the injunction to picketing for 
unlawful ._purposes, where the evidence shows 
that the purposes are not separable and 
that any continuation of the picketing would 
be likely to further the unlawful purposes. 
—Katz Drug Company v. Kavner, 21 Lapor 
Cases { 66,958 (Missouri). 


Stand-by Orchestra Wants to Play 


When Congress enacted the featherbed- 
ding provision of the Taft-Hartley Law, it 
was generally known to what sort of prac- 
tices this provision applied. Prior to the 
enactment of this section, it had been the 
practice, generally, when employing name 
bands in theaters, to also employ a stand- 
by, local orchestra. 


Notice that Section 8 (b) (6) levels its 
prohibition at “any money or other thing 
of value, in ‘the mature of an exaction, for 
services which are not performed or not to be 
performed.” (‘Italics supplied.) So the de- 
fense was raised that the union’s insistance 
on a stand-by orchestra was not a 
featherbedding activity since the local or- 
chestra insisted on being permitted to play 
and, therefore, was only seeking employ- 
ment. The court said that such an inter- 
pretation would ascribe to Congress a 
purpose to condemn certain practices in 
labor relations and at the same time to use 
a form of expression that permits escape 
from its condemnation. Admittedly, re- 
stricting this practice may curtail the field 
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of activity for small local orchestras, but 
at the same time it enhances the market 
for the service of a much larger musical 
organization. To force the theater to pay 


for services not needed was clearly “an 
exaction.” 


The constitution and bylaws of the Ameri- 
can Federation of Musicians prohibits a 
traveling member of the federation from 
performing without the consent of the local, 
“unless the local house orchestra is also 
employed.” In this case, the local union 
informed the traveling name band that 
there was no agreement, and the band 
failed to keep its scheduled appearance. 
The trial examiner made the point that since 
the theater’s contract with the orchestra 
was subject to the rules and regulations 
of the union, it was the employer’s act and 
not the union’s act which brought about 
the failure of performance.—Gamble ‘Enter- 
prises, Inc. v. NLRB, 21 Lasor Cases 
{ 66,947. 


f he te DECISION has increased the like- 
lihood that the United States Supreme 
Court will claim certiorari in another feather- 
bedding case, because it places the Sixth 
Circuit in opposition to the Seventh Cir- 
cuit. The NLRB has held that the feather- 
bedding provision does not prohibit a union 
from trying to compel an employer to hire 
its members to do a job he doesn’t want 
done, so long as the work is actually per- 
formed. The Seventh Circuit approved this 
holding in American Newspaper Publishers 
Association v. NLRB, 20 Lasor Cases 
{ 66,691. This involved typesetting by union 
printers which was paid for but never used 
for printing. 


NOTHER recent decision on _ the 

featherbedding issue is Rabouin v. NLRB, 
21 Lasor Cases { 66,836. Limiting the defi- 
nition of featherbedding to “demands for 
stand-by labor and the like,” the Second 
Circuit Court of Appeals refuses to find 
that a union has violated the featherbedding 
prohibition by demanding from an employer, 
who had agreed to hire only union men, 
payment for work done by a nonunion em- 
ployee. 


“Demand for wages by the union is for- 
bidden only ‘where no work has been done’,” 
the court said. “We think the use of the 


ambiguous passive significant.” 


The NLRB reached the same conclusion 
but differed somewhat on theory. The 
Board considered the union demand as made 
“under a color of right, in the nature of 
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a claim for damages for breach of con- 
tract.” It refused to adopt the theory that 
the performance of the work by the non- 
union employee made the featherbedding 
provision inapplicable. 


Unions Are for Labor Disputes 


The moral in this case is that a union 
must use its power to protect the interest 
of its members and not the financial inter- 
est of the relatives of the union’s president. 
A wholesale distributor of magazines de- 
cided that he would make a redistribution 
of the wholesale delivery route. The one 
route which would be eliminated was han- 
dled by relatives of the president of the 
union. -Business agents of this union in- 
structed drivers not to make deliveries in 
the territories that had been newly assigned 
to them. The distributor sought an injunc- 
tion in a stat® court to restrain the union 
from interfering with its drivers and its 
business. The fact that the drivers were 
permitted to make deliveries of the maga- 
zines in their old territories and not in the 
new territories indicates the absence of any 
labor dispute. No labor dispute exists un- 
less there is a controversy concerning 
hours, wages or other terms concerning 
conditions of employment. Neither can a 
secondary boycott exist unless there is a 
primary purpose which is actually a labor 
objective. In this case, neither of these 
was present and the injunction was issued 
by the state court—S-M News Company, 
Inc. v. Simons, 21 Lapor Cases § 66,950. 


Short Shorts 


The NLRB has no authority to exclude 
any person from practice before it because 
of his misconduct. The Board can pre- 
scribe rules for the admission of persons 
to practice before it and authorizing the 
exclusion of any person from a hearing for 
contemptuous conduct—Camp v. Herzog, 
21 Lazpor CAsEs J 66,936. 


A union-security contract requiring as a 
condition of continuing employment the pay- 
ment of “special dues” levied by the union 
does not bar an election requested by a rival 
union, because the contract exceeds the 
NLRA’s compulsory-unionism limitations 
which permit the discharge of employees 
under a union-security contract only for 
nonpayment of periodic dues and uniform 
initiation fees. “Special dues,” consisting of 
fines levied on members for failure to attend 
meetings, are not “periodic dues” within the 
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meaning of the NLRA.—Federal Telephone 
and Radio Corporation, 2 CCH Lasor Law 
Reports (4th Ed.) § 11,529. 


The charge that the employer’s failure to 
recall a seasonal worker is discriminatory is 
not proved where it is shown that all of the 
employees recalled had worked the previous 
season when the employee was unable to 
work, and where there is no showing that 
seniority is followed in recalling workers 
at the beginning of each season.—North 
Whittier-Heights Citrus Association, 2 CCH 
Lasor Law Reports (4th Ed.) § 11,541. 

The discharge of two employees and the 
failure to recall others laid off ‘are dis- 
criminatory where the employer, by unlaw- 
ful interrogation, acquired knowledge of 
their union activities and threatened reprisals, 
and where the employer failed to substan- 
tiate the defenses advanced by it.—Union 
Asbestos & Rubber Company, 2 CCH Lasor 
Law Reports (4th Ed.) § 11,535. 


In the absence of any evidence of anti- 
union motivation, the employer did not 
violate the NLRA by discharging employees 
who violated an overtime-work rule by quit- 
ting work early without permission.—Stibbs 
Transportation Lines, Inc.,2 CCH Lasor Law 
Reports (4th Ed.) § 11,523. 


A provision in a union-shop contract 
requiring the payment of uniform union as- 
sessments as a condition of continuing em- 
ployment is unlawful since assessments 
which are levied at variable times are not 
“periodic dues” within the meaning of the 
NLRA.—Continental Can Company, 2 CCH 
Lasor LAw Reports (4th Ed.) § 11,515. 


The employer’s refusal to negotiate a new 
contract, its announcement of unilateral 
changes in terms and conditions of em- 
ployment, and its prohibition of union dis- 
cussion in the shop at a time when union 
still had a majority status constitute unlaw- 
ful refusals to bargain.—/rving Lambert, 2 


CCH Lasor Law Reports (4th Ed.) § 11,513. 


Maskers and burr-bench operators are 
found not to be skilled workers and there- 
fore are ineligible to vote in a craft unit of 
metal polishers, buffers and platers.—Ford 
Motor Company, 2 CCH Lasor Law Reports 
q 11,511. 


A single-plant rather than a division-wide 
unit is appropriate where the plant is sepa- 
rately supervised, where there is little in- 
terchange of employees and no bargaining 
history, and where no other union seeks an 
over-all unit.—Stanolind Oil and Gas Com- 
pany, 2 CCH Lasor Law Reports (4th Ed.) 
q 11,514. 
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Health and Welfare Pian 
Provisions Broadened by SSB 


An employer may now put into effect 
without approval of the Office of Salary 
Stabilization a health and welfare plan for 
those of his employees subject to SSB 
jurisdiction, providing the plan falls in line 
with General Wage Regulation No. 19 and 
WSB Resolution No. 78. Formerly, only 
those plans which covered “employees sub- 
ject to the jurisdiction of both the Wage 
Stabilization Board and the Salary Stabil- 
ization Board upon the same or similar 
terms” did not need approval. 

Another change found in the new regu- 
lation, which supersedes General Salary 
Order No. 11, is the provision that no ap- 
proval is required for a plan covering em- 
ployees under SSB jurisdiction, if those em- 
ployees contribute either at least 40 per cent 
of the premiums for their benefit under the 
plan or at least 50 per cent where the plan 
includes benefits for their dependents. 
Previously the employees covered by the 
plan were required to pay “at least 40 per 
cent of the gross cost of the health and 
welfare benefits, provided that the plan does 
not include benefits for employee dependents.” 

Other provisions of GSSR No. 8 remain 
substantially the same as those contained in 
the old order. 


Court Overthrows NLRB 
Back-Pay-Award Formula 


Back-pay awards have been computed on 
a quarterly basis by the NLRB since its 
award in the Woolworth case (90 NLRB 
289). The Fifth Circuit, however, recently 
invalidated this standard method used by 
the Board, indicating that it should only 
be employed where the employee is earning 
more at the present time than he did in his 
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original job. In this way his old employer 
will continue to cut down the size of the 
back-pay award by delaying or holding off 
on the offer of reinstatement. 

In the usual case, the court pointed out, 
the award should be computed in one lump 
sum for the entire period of discrimination. 
—NLRB v. Seven-Up Bottling Company of 
Miami, 21 Lapor Cases { 66,919 (April 29, 
1952). 


Procedure for Deducting SSB 
Retroactive Wage Increases 


I. T. 4079 holds that the principles for 
employers deducting, for federal income and 
excess profits tax purposes, retroactive wage 
increases and salary adjustments awarded 
by the Salary Stabilization Board under the 
provisions of the Defense Production Act 
of 1950 and Executive Order 10161, are the 
same as those previously set up by I. T. 
3716 (1945 CB, 140) for wage increases 
awarded by the old National War Labor 
Board. 


Employers who are ready and willing to 
make such retroactive wage increases may 
deduct the increases awarded by the Salary 
Stabilization Board for the year in which 
they filed application for approval with the 
Board, to the extent that such payments re- 
late to services rendered in the year of ap- 
plication or years prior thereto. Employers 
who contest the retroactive wage increases 
awarded by the Board may deduct only for 
the year in which the controversy is settled. 


Claim for Unpaid Wages 
Protected Under NLRA 


A trial examiner for the NLRB recently 
ruled that a claim filed for unpaid wages 
under the Fair Labor Standards Act is a 
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“concerted activity” protected by the Na- 
tional Labor Relations Act. 

The back-pay claim was first filed and 
successfully prosecuted by two employees, 
with the aid of union representatives. One of 
these employees was later assaulted by the 
angry employer and was beaten up so badly 
that he was hospitalized for treatment. He 
was subsequently fired. 

Although the employer argued that the 
assault was an employer-employee dispute 
concerning a matter not subject to the 
NLRA, the trial examiner ruled that a dis- 
pute stemming from a worker’s participation 
in “concerted activities” for mutual aid and 
protection is a right guaranteed by the act. 


The.consequence: The employer violated 
the act and must, therefore, reinstate the 
assaulted worker with back pay.—Moss 
Planing Mill Company, Case No. 34-CA-308. 


Regulation on Stock Option 
and Stock Purchase Plans Revised 


The Salary Stabilization Board has com- 
pletely revised General Salary Stabilization 
Regulation No. 4, which deals with stock 
option and stock purchase plans. Included 
are the circumstances under which a “re- 
stricted stock option” within the meaning 
of Section 130A of the Internal Revenue 
Code may be granted without prior Board 
approval. Where the employer has a prior 
practice of raising capital through employee- 
stock plans, the revised regulation provides 
that the Salary Office may approve plans 
where certain listed conditions are met. 


No Prior Approval Needed 
on Pension and Other Plans 
for Employees Alone 


New or amended pension, retirement an- 
nuity, deferred profit-sharing or stock bonus 
plans may be put into effect by employers 
without prior approval of the Office of 
Salary Stabilization if the plans are for the 
exclusive benefit of employees or their bene- 
ficiaries and meet certain conditions speci- 
fied in General Salary Stabilization Regulation 
No. 6. Other provisions of the new regu- 
lation provide that a plan covering em- 
ployees subject to both the Wage and 
Salary Stabilization Boards, need not be 
submitted to the Salary Board for approval 
if the plan meets the requirements of, or is 
approved by, the Wage Board; and pre- 
freeze plans may be continued in effect 
without prior approval of the salary office. 


Wages . . . Hours 


New Interpretive Bulletin 
of WSB Is Issued 


Significant interpretations of the Wage 
Stabilization Board between March 3 and 
April 1 of this year are included in Inter- 
pretive Bulletin No. 17, released May 12. 
A brief discussion of the new interpretations 
and the regulations they affect follows: 


Affecting GWR 1 are the following in- 
terpretations: Newly instituted practices of 
granting retail discounts to employees re- 
quire approval (Interpretations 49); bonuses 
permissible under GWR 14 may be discon- 
tinued and incorporated into the employee’s 
wage structure (Interpretation 50, amending 
Interpretation 21); and adjustments in 
wages paid to persons employed at foreign 
bases held under long term leases or islands 
held in trusteeship for the United Nations 
are subject to wage controls (Interpretation 
51). Four interpretations withdrawn dealt 
with job rate increases to the May 24, 1950 
to June 24, 1950 level, changes in insurance 
benefits and/or contributions, increases in 
insurance coverage by deducting one cent 
from hourly wages, and purchasing addi- 
tional insurance benefits where the added 
premium cost is met by the dividend re- 
ceived for the first time. These withdrawn 
interpretations were Nos. 1, 11, 32 and 34. 


Affecting GWR 3 is Interpretation 8 
which holds that the Construction Industry 
Stabilization Commission has jurisdiction 
over mechanics and laborers in the building 
and construction industry who are employed 
directly upon the site of the work, but the 
interpretation includes Section 4 (a) of 
Regulation 1 of the Construction Industry 
Stabilization Commission which provides 
that wages or salaries set by the Secretary 
of Labor for federally financed construction 
projects can be paid without further ‘ap- 
proval. 


Affecting GWR 6 are the following inter- 
pretations: The method of computation of 
the offset on general wage increases to part- 
time employees (Interpretation 92), the 
method of calculating wage increases where 
there was a conversion from a random or 
personal rate to a rate range method of 
payment between January 15, 1950 and 
January 25, 1951 (Interpretation 93); a rul- 
ing that wage increases or decreases to em- 
ployees in the same unit cannot be offset 
against each other (Interpretation 94); and 
a case study aid for determining whether 
adjustments of piece and incentive rates are 
permissible (Interpretation 95). 
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Affecting GWR 8 are the following in- 
terpretations: Cost-of-living wage increases 
may be granted under Section 4, GWR 8, 
without prior approval despite a pending 
application for a substitute base pay period 
(Interpretation 28); cost-of-living wage in- 
creases for “new plants” may not be granted 
except on the basis of rates actually ap- 
proved by the Board pursuant to the filing 
of wage schedules as required by GWR 9 
(Interpretation 29 (Revised), amending In- 
terpretations 23 (Revised)); and adjustments 
of piece and incentive rates (Interpretation 
95 of GWR 6). 

GWR 9, Interpretation 13, amends Inter- 
pretation 2 to provide that where business 
necessity or emergency requires a new plant 
to commence operations before the end of 
the three-week waiting period, the required 
report may now be referred directly to the 
WSB Regional Board rather than to the 
Board in Washington, for action. 

GWR li, Interpretation 12, provides that 
merit and length-of-service increases for 
agricultural workers may be granted to 
year-round employees to the extent per- 
mitted by GWR 5, Revised. 


GWR 12, Interpretation 3, holds that in- 
side workers on construction projects are 
subject to WSB regulation and may be paid 
rates permissible under Construction Com- 
mission Regulation 1 only when they are 
engaged in actual construction work. 


WR 14, Interpretation 8, allows the in- 
corporation of a bonus into a salary rate 
according to the provisions of Interpretation 
50 of GWSR 1. 


GWR 19 is affected by the following in- 
terpretations: No report is required for 
employee-financed health and welfare plans 
even where the employer assumes the ad- 
ministrative costs (Interpretation 14); health 
and welfare benefits instituted after the 
effective date of GWR 19 must comply with 
the regulation, and additional benefits pur- 
chased with any surplus in an employer- 
union administered escrow fund must have 
prior Board approval (Interpretation 15); 
a ruling on the filing of petitions for allo- 
cating cost of health and welfare plans to 
GWR 6 (Interpretation 16); separate re- 
ports must be filed where different health 
and welfare plans are in effect for different 
groups of employees (Interpretation 17); 
the terrn “treatment of tuberculosis” in Sec- 
tion 3 (b) of Resolution 78 refers to all 
forms of tuberculosis (Interpretation 18); 
plans with excessive treatment provisions 
require approval (Interpretation 19); plans 
with “nursing home” benefits require ap- 
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Recent Appointments 


Wage Stabilization Board—The wage 
board in Washington, D. C., has announced 
the appointment of Millard E. Stone as 
alternate industry member of the national 
board. 

Appointment of Joseph F. Clarke as an 
alternate member of the board was also 
announced by Chairman Meyer S. Ryder 
of the Michigan Regional Wage Stabiliza- 
tion Board. In Philadelphia, Chairman 
John Perry Horlacher has appointed a new 
public member, Eli Rock, and two new 
alternate public members, Paul J. Heenan 
and Charles N. Lanier, to the Philadelphia 
regional board. 





proval (Interpretation 20); “association 
plan” reports must be signed by all em- 
ployers (Interpretation 21); and an existing 
plan under Section 4, which allows their 
extension to smaller units, is a plan which 
was in operation on December 31, 1951, the 
issuing date of GWR 19. 


Woman Employee Charged 
with Minimum-Wage Violation 


The handling of a recent case before the 
Wage and Hour Division of the Depart- 
ment of Labor indicates that enforcement 
of the Fair Labor Standards Act may be 
stiffened in the future. 

In this case a woman employee, along 
with her employer, were charged with 
violating the minimum-wage requirements 
of the FLSA and with falsifying the records. 
The Wage and Hour Division, which brought 
the action, pointed out that it was the 
first case in New York in which an em- 
ployee, other than a company officer, had 
been named as a defendant in a FLSA 
action. The employee, a forelady who 
speaks Spanish, recruited newly-arrived 
Puerto Ricans for her company, explained 
the conditions of employment to them and 
maintained the time sheets 

The case will subsequently be heard in 
Manhattan Federal District Court. 


Oil Industry Workers 
Get 15-Cent Pay Hike 


Petiticns for increases up to 15 cents an 
hour for workers in the petroleum industry 
will be approved by the Wage Stabilization 
Board. The board’s action in granting a 
15-cent increase in a specific instance was 
ratified last month by the Administrator 
of the Economic Stabilization Agency. 
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Senate Bill Loosens Union Shop 
Regulations for Building Trades 


Employers in the building and construc- 
tion industry would be permitted to enter 
into union security agreements without 
prior proof of majority status as a bargain- 
ing agent by the union under provisions of 
S. 1973, which was passed by the Senate on 
May 1. In addition, this amendment to 
the National Labor Relations Act permits 
compulsory-unionism clauses to become ef- 
fective after seven days instead of the pres- 
ent 30 days. 


The amendment eliminates, for practical 
purposes, representation elections among 
building trade employees, unless the em- 
ployees covered by an agreement specifically 
request a change in bargaining representa- 
tion. Such requests will have the “highest 
priority over all other cases.” Investigation 
of the request will be in the hands of the 
director of the regionai office and recom- 
mendations in writing may be made by the 
officer or employee of the regional office 
who conducts the hearing. Ordering of a 
secret election may be made by the hearing 
officer rather than by the NLRB itself. 
The election will normally be held and the 
results certified within ten days after the 
request is made. If no such request is on 
file, however, the employer is free to make 
a contract with any union he chooses, even 
if no employees have yet been hired, pro- 
vided the union is in compliance with the 
NLRA filing and affidavit requirements. If 
a union desires to obtain the benefits of 
NLRB certification, it may still petition the 
Board for an election in the usual manner. 


Another provision of the amendment per- 
mits discharge of building and construction 
employees under union shop. contracts for 
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failure to pay union dues or fees within 
seven days after they are hired or after 
the contract goes into effect. Under the 
present law, they must be given 30 days to 
join the union. Further, compulsory-unionism 
agreements will be permissible in the build- 
ing trades even in states which otherwise 
prohibit or restrict such agreements. How- 
ever, building and construction workers, 
like all employees covered by the NLRA, 
would be permitted to petition the Board 
for an election to rescind the union’s au- 
thority to enter into a compulsory-unionism 
agreement. 


The proposed amendment was introduced 
last August. Following passage by the Sen- 
ate, it was sent to the House on May 5. 


Senate Passes Mine Safety Bill 


Federal control over safety standards of 
coal mines would be established by S. 1310, 
which was passed by the Senate on May 7. 
The bill, which has been referred to the 
House Committee on Education and Labor, 
authorizes the Secretary of the Interior to 
establish minimum coal-mine safety stand- 
ards and would permit federal inspectors 
to halt operations in unsafe mines. The bill 
requires reinspection of a mine within five 
days of notification that formerly unsafe 
conditions have been corrected and provides 
that the mine owner may reopen his mine 
without reinspection after the five-day 
period. Provisions are made for the ap- 
peal of any order to halt operations. The 
order to halt operations must be obeyed, 
however, pending final disposition of appeals. 


Bills Would Prevent Work Stoppages 


The Universal Military Training and 
Service Act would be amended by H. R. 
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7647 so as to permit the appropriate dis- 
trict court to order the enjoining of a 
work stoppage stemming from a labor dis- 
pute which threatens to damage the na- 
tional defense effort. The bill provides for 
a board of inquiry and an 80-day waiting 
period. If the settlement does not occur by 
the expiration of this period, receivers 
would be appointed for the property of 
the employer and the labor organization. The 
receivers would manage and operate the prop- 
erties but could not change employment 
conditions; they would continue in control 
until the settlement of the dispute or the 
end of the emergency period. The Armed 
Services Committee of the House began 
hearings on the bill May 7. 


Hearings are being conducted by the 
Senate Labor and Public Welfare Com- 
mittee on S. 2999, which would add amend- 
ments relating to emergency industrial 
seizures by the government to the Labor 
Management Relations Act of 1947. This 
bill would provide for an emergency board 
of inquiry with authority to recommend 
settlement terms. The President would be 
allowed to recommend seizure and could 
take such action unless Congress decided 
otherwise within five days. The govern- 
ment agency operating the industry during 
seizure could make settlements only to the 
extent recommended by the emergency 
board or by a- concurrent resolution of 
Congress. 


Railroad Unemployment 
Benefits Increased 


Unemployment and sickness benefits of 
railroad workers have been increased with 
respect to benefit years beginning on and 
after July 1, 1952. The President signed 
S. 2639, which granted the increases, on 
May 15. 


The maximum daily benefit is increased 
from $5 to $7.50. The minimum base year 
compensation to be used in computing bene- 
fits is raised from $150 to $300; the maxi- 
mum base year compensation used for 
benefit computation is raised from $2,500 
to $3,500. With the exception of base year 
income brackets below $750, the increase in 
daily benefits amounts to $1.50 for each 
wage bracket. In the lower income brackets, 
the increase was $1 where total base year 
income fell between $300 and $474.99, and 
$1.25 for income between $475 and $749.99. 
Additional wage brackets account for the 
higher maximum daily benefit rate. 
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New York Amends 
Arbitration Laws 


Several provisions of the New York ar- 
bitration laws have been changed by amenda- 
tory acts which become effective September 
1, 1952. 

Chapter 757 pertains to arbitration under 
collective bargaining agreements. Such 
agreements may now provide for the arbi- 
tration of controversies existing at the time 
of submission, irrespective of whether or 
not they are justiciable. 

Chapter 762 amends the statute providing 
for a remedy in case of default. Under the 
amended statute, if a substantial issue has 
been raised concerning the making of the 
contract or submission or the failure of 
one of the parties to-comply therewith, any 
party may demand a jury trial within five 
days after service of the order directing a 
trial of the issue. Previously, such demand 
for a jury trial had to be made on or before 
the return day of the application. 

Chapter 547 changes the arbitration laws 
to provide that prior to the beginning of a 
hearing in an arbitration proceeding the 
right of a party to be represented by an 
attorney can be effectively waived only in 
writing. 


Kentucky Increases 
Compensation Benefits 


Workmen’s compensation benefits in Ken- 
tucky will increase June 19. Maximum 
weekly payments are increased from $23 to 
$26 in death cases, from $24 to-$27 for total 
disability and from $21 to $24 for partial 
disability. 

New aggregate maximums are $9,500 in 
death cases, $11,500 for total disability and 
$9,500 for partial disability. In addition, 
employers will be liable for the furnishing 
of artificial members and braces, provided 
that such appliances, together with the rest 
of the employer’s liability for medical, sur- 
gical and hospital treatment, do not exceed 
in cost the maximum of $2,500. The amend- 
ing act was H. B. 228, Laws 1952. 

S. B. 208, Laws 1952, also effective June 
19, provides for the rejection of workmen’s 
compensation benefits. Under its terms, 
every Kentucky employee whose employer 
elects to operate under the act will be 
bound by the act unless he gives a notice 
of rejection in writing to the employer. 
This rejection notice must be given one 
week or more prior to injury for the act 
to be inapplicable. 
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Learn to Recognize It in Any Form 


Essays on Liberty. The Foundation for 
Economic Education, Inc., Irvington-on- 
Hudson, New York. 1952. 310 pages. Cloth 
bound, $2.50; paper bound, $1.50. 

Over the past six years the Foundation 
for Economic Education has issued in pamph- 
let form the 37 selected essays which make 
up this book. The titles of some of them are 
“A Lesson in Socialism,” “No Vacancies,” 
“Athletes, Taxes, Inflation,” “The Bill of 
Rights,” “The Communist Idea,” “Wards 
of the Government,” “Rights for Robots,” 
“Show Me Any Other Country . . .,” “Pri- 
vate Enterprise Regained” and “Inflation.” 

It is a valuable collection for all persons 
who are interested in understanding and 
preserving liberty. 


Fuel from Well to Your Door 


American Pipe Lines. George S. Wolbert, 
Jr. University of Oklahoma Press, Norman, 
Oklahoma. 1952. 179 pages. $3.50. 


Presented in two parts, the book opens 
with a report on the historical, economic 
and technical development of pipelines, in- 
cluding a discussion of the specific issues 
relating to industry rate and service re- 
quirements. The second part surveys exist- 
ing legal and administrative remedies de- 
signed to cope with the problems described 
in Part 1. The actual influence on rate and 
service requirements exerted by decisions 
of the Interstate Commerce Commission 
and the handling of these matters by the 
commission are examined thoroughly. 


Hire 'Em ‘n’ Hold "Em 
Successful Employee Benefit Plans. Pren- 


tice-Hall, Inc., 70 Fifth Avenue, New York 
11, New York. 1952. 561i pages. $8.85. 


Books ... Articles 


The emphasis today is upon securing, 
developing and holding the good employee 
—and rightly so. The experience of the 
last few years has shown employers the 
fallacy of relying on ping pong, recreation 
rooms, etc., as means of retaining and de- 
veloping the valued employee. Many sug- 
gest giving the employee “security” but 
fail to tell how to go about it. Developing 
and operating a successful employee benefit 
plan is not easy, since government rules and 
regulations must be correlated to the plan. 
This book includes a number of success- 
ful plans, most of them using insurance. It 
also describes the relationship of govern- 
ment rules and regulations to such plans. 


The book was written by the Prentice- 
Hall editorial staff. 





ARTICLES 





Precedent Established . . . Four recent 
decisions by the Supreme Court have fur- 
ther clarified the Taft-Hartley Act. The 
decisions are concerned with secondary 
strikes and boycotts.—Koretz, ‘Federal 
Regulation of Secondary Strikes and Boy- 
cotts—A New Chapter,” Cornell Law Quar- 
terly, Winter, 1952. 


The “Freeze” Orders . . . A discussion 
of the most important regulations which 
were issued by the Wage Stabilization 
Board is presented in this article, along 
with some of the problems that develop 
with wage rises. The author is chairman 
of the Committee on Wages and Salary 
Stabilization, American Bar Association.— 
Werne, “A Basic Statement of the WSB 
Regulations Which Govern Wage Rises in 
Today’s Businesses,” Journal of Account- 
ancy, April, 1952. 

The wage stabilization program that has 
developed since Korea and its place in a 
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defense economy are the concern of the 
author, former chairman of the National 
Wage Stabilization Board.—Taylor, “Wage 
Stabilization in a Defense Economy,” Uni- 
versity of Pennsylvania Law Review, Janu- 
ary, 1952. 


Does the Organization Protest Too 
Much? . . . The author notes the char- 
acteristic of the principal delegations in the 
United Nations to elaborate legal justifica- 
tions for their positions in presenting their 
stands on political, economic and trustee- 
ship questions—Jacob, “The Legality of 
United Nations Actions,” University of 
Pittsburgh Law Review, Fall, 1951. 


Taking a View of the Bill of Rights... 
A New York attorney appraises the wisdom 
of the principles behind the first ten amend- 
ments to the United States Constitution, 
and reminds that “the structure of our Bill 
of Rights . . . contains room for many 
divergent viewpoints which, unpopular to- 
day, may be otherwise tomorrow.”—Katz, 
“The Philosophy of The First Ten Amend- 
ments: An Appraisal and a Plea,” Southern 


California Law Review, December, 1951. 


Creditors’ Dilemma .. . In most cases 
accounts are paid to creditors when they 
fall due. But some accounts grow delin- 
quent and therefore. become a real cause 
of concern for the creditor. The problem 
of bulk transfer, which grows from this 
situation, is discussed by two attorneys. 


“The differing existing bulk sales laws and 


proposed amendments are debated, and an 
explanation is given of the problems aris- 
ing from the public auction sale-——Wein- 
traub and Levin, “Bulk Sales Law and 
Adequate Protection of Creditors,” Harvard 
Law Review, January, 1952. 


Uncle Sam v. ... The Housing and 
Rent Act, with the amendments, has precipi- 
tated much litigation. Trends can be ob- 
served because of the amendments in 1949 
and 1950 which were made to allow each 
community power to seek a removal of fed- 
eral rent controls as soon as housing needs 
were reasonably met or to continue federal 
controls if they were still required.—Siegel, 
“Trends in Federal Rent Control Deci- 
sions,” University of Pittsburgh Law Review, 
Fall, 1951; Winter, 1952. 


Handling a Case ... The proper method 
of preparing for a lawsuit is also the best 
way. Steps for this preparation and the 
procedure for conducting a lawsuit are ex- 
plained.—Kennett, “The Preparation and 


442 


Trial of a Lawsuit,” Washington Law Re- 
view, February, 1952. 


It’s Your Fault ... The problem of what 
to do with the convicted offender should 
be every citizen’s problem, the author main- 
tains, condemning our present penitentiary 
system as fallacious and harmful.—Turney- 
High, “The Present Penal Dilemma,” South 
Carolina Law Quarterly, December, 1951. 


The Truth, the Whole Truth .. . While 
too much confidence should not be placed 
upon the results of “truth serum” tests 
unless amply corroborated by other evi- 
dence, the procedure nevertheless furnishes 
a very useful avenue for ascertaining facts. 
—Muehlberger, “Interrogation Under Drug 
Influence,” Journal of Criminal Law, Crimi- 
nology and Police Science, November-De- 
cember, 1951. 


When Property Belongs to the State... 
Embezzlement assumes a greater degree of 
criminality in a state where property is 
nationalized than it does under other forms 
of government. In the U. S. S. R. some of the 
highest penalties prescribed by the Soviet 
criminal code apply against the embezzler. 
—Hazard, “Soviet Socialism and Embezzle- 
ment,” Washington Law Review, November, 
1951. 


Rendering to All Their Dues . . . Since 
the days of the canon-law notion of a “just 
price,” the concept of a fair return has been 
a problem for concern. The chief of the 
cost-finding section of the Interstate Com- 
merce Commission examines the history of 
regulation, noting that economists and 
courts alike have recognized that invest- 
ment is not the only criterion involved in 
computation of a fair return —Towne, “The 
Problem of a Fair Return,” J. C. C. Practi- 
tioners’ Journal, January, 1952. 


Proplem of Social Control . . . Estab- 
lishment by Congress of the Atomic Energy 
Commission to supervise atomic develop- 
ment as a federal monopoly created a 
unique situation. A five-year appraisal of 
the commission has been written by a New 
York attorney—Newman, “The Atomic 
Energy Industry: An Experiment in Hybridi- 
zation,” Yale Law Journal, December, 1951. 


Trial Court Fact Finding . . . Judge 
Frank discusses the importance today of 
publicizing the almost completely neglected 
need to ethicize the process of finding facts 
in our trial courts.—Frank, “ ‘Short of Sick- 
ness and Death’: A Study of Moral Respon- 
sibility in Legal Criticism,” New York 
University Law Review, October, 1951. 
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Meetings of Labor Men 


International Association of Public Em- 
ployment Services.—Members of the Bureau 
of Employment Security, United States Em- 
ployment Service, and representatives of 
government and business will gather in 
Atlantic City on June 9-13 to give some 
serious thought to the broad field of em- 
ployment security and its responsibilities 
during the defense period. 


Some of the subjects marked up for study 
at the 1952 convention of the International 
Association of Public Employment Services 
are clerical and professional placement; de- 
centralization of unemployment insurance 
functions; occupational counseling; labor- 
market information; manpower utilization; 
and decentralization of unemployment in- 
surance functions. 


State University of lowa Labor-Manage- 
ment Conference.—The impact of labor- 
management relations on the farmer, town 
and city, wage stabilization and effective 
safety programs will be the topics of dis- 
cussion at this annual conference conducted 
by the State University of Iowa at Iowa City, 
Iowa. Meeting dates are June 20 and 21. 

Preceding the conference, the university 
will also conduct a short course on labor 
subjects from June 16 through June 19. 
The course—covering such topics as union 
security, the history of labor law, the NLRB, 
price and wage controls and other related 
subjects—is designed to orient workers on 
the “ground rules” for labor-management 
relations. : 


International Labor Organization.—Ge- 
neva, Switzerland, will be the meeting place 
for the thirty-fifth session of the Interna- 
tional Labor Conference on June 4. 


CIO Conventions.—June 2-4: Michigan 
State IUC, Grand Rapids, Michigan; June 9: 
United Furniture Workers, Grand Rapids, 
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Michigan; June 13-15: Tennessee State 
IUC, Chattanooga, Tennessee; June 16-21: 
Communications Workers of America, Cleve- 
land, Ohio; June 22-25: United Transport 
Service Employees, Cincinnati, Ohio; June 
28-29: western regional, Salt Lake City, 
Utah. 


AFL Conventions.—June 2: Idaho State 
Federation of Labor, Idaho Falls, Idaho; 
June 7: South Dakota State Federation of 
Labor, Sioux Fails, South Dakota; June 9: 
Distillery, Rectifying and Wine Workers 
International Union, Cincinnati, Ohio; 
American Federation of Musicians, Santa 
Barbara, California; and Order of Railroad 
Telegraphers, St. Louis, Missouri; June 12: 
Colorado State Federation of Labor, Den- 
ver, Colorado; June 16: Michigan State 
Federation of Labor, Detroit, Michigan; 
and Oregon State Federation of Labor, 
Seaside, Oregon; June 17: International 
Glove Workers Union of America, Michi- 
gan City, Indiana; and Brotherhood of 
Maintenance of Way Employees, Montreal, 
Canada; June 23: Glass Bottle Blowers’ 
Association of the United States and Can- 
ada, Cincinnati, Ohio; June 30: Texas State 
Federation of Labor, Amarillo, Texas. 


Who Brings Home 
the Bacon Now? 


Study shows family's increasing depen- 
dency on the woman of the house. 


Back in 1910, women were almost entirely 
dependent upon men for their livelihood. 
Social customs and economic conditions 
being what they were, that was not unusual. 
Times have changed, however, and the de- 
gree of that change was dramatically set 
forth in a recently issued bulletin of the 
Women’s Bureau, United States Depart- 
ment of Labor, entitled Women Workers and 
Their Dependents. 
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* Based on 7,000 women living in family households. 


1A few of these also pay board. 





This study of women’s economic respon- 
sibilities made by the bureau in 1950 turned 
up some very striking facts which should, 
among other things, instill in the man of 
the house a little more respect for just what 
the little woman is doing these days to 
help him shoulder those higher costs of 
living. For example, from half to almost 
two thirds of the union women studied con- 
tributed fully or in part toward the support 
of one person (in addition to self-support), 
and a sizeable number supported two or 
more. In fact, of these women who lived 
in family households, from 14 to 21 per cent 
were the only wage earners who contributed 
toward the family upkeep. 


Other important facts revealed by the 
study are outlined in the table above; how- 
ever, striking as these statistics are, they 
do not reveal the “human” element that went 
into the make-up of these figures. Some 
of the case studies made by the bureau, for 
example, indicate how very substantial many 
of the contributions made by women are. 
To cite only a few: 
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“One garment worker supports three people 
(herself, mother, father) in a household of 
six and reports: ‘My husband and I are 
both working as I take care of my mother 
and father (full support). And we have two 
children: a boy 10 years old and a girl 
4 years old’.” 


“A married ILGW member who works 
on sportswear in a western city reports that 
her ‘husband has been ill and cannot do 
heavy work. He works a few hours a day 
and my daughter works and also helps us 
with bills’. This worker pays 75 per cent 
of the household expenses.” 


Covered Employment 

Reaches All-Time High 
Record 34.8 million workers covered by 
state laws in 1951. 


An increase of almost two million over 
1950 was recorded in the average number 
of workers covered by state unemployment 


June, 1952 @ Labor Law Journal 








Who Eully or Partly Support Dependents 





STATUS AS THE BREADWINNER 















































. Fig- res indicate per cent of all women workers studied) 
Proportion of earnings Method of family 
used for support support 
~~ 'iw«# 
> Union Group SS Ss = Sg 
= = S = - § ' 
= 2 Zs S ie] = & & e. 
- 4= =| <= ee wo © bo ¥ 86 
E w/e] | oo | €P | e° 3 
4 as/8s|/ 8 | of | 23 | 28 | 32 
AS AN |m2;/AF}/ 4 | efl|as | as | KE 
Brotherhood of Railway and Steam- 
14 ship GanGe, BPG ihe ise eat). 36 54 9 1 42 27 16 15 
Communications Workers of Amer- 
16 en SUL RS ies ae eS 49 Ad 7 0 50 15 19 16 
Hotel and Restaurant Employees 
21 VI bg ica: kn ecks 0c cs 78 19 3 0 49 7 21 23 
International Ladies’ Garment Work- 
14 ee”, EOE eee ae 65 30 5 0 52 13 20 15 
15 International Association of Machinists 56 35 9 0 49 15 21 15 
Textile Workers Union of America, 
13 Ch Sie Perse se Seok er eae 65 30 5 53 11 22 14 
19 National Women’s Trade Union League | 51 41 7 1 45 19 21 
1951), United States Department of Labor. 





insurance laws in 1951. Although the aver- 
age covered for the year was 34.8 million, 
December’s total was 35.6 million, a new 


high for a single month. 


Other 1951 records announced by Secre- 
tary of Labor Maurice J. Tobin were: (1) 
an increase to 1,518,800 employers subject 
to the state unemployment insurance laws 
and (2) an all-time high of $7.8 billion in 
state reserves, available for benefit-paying 


purposes. 


Increases were also reported in 


state unemployment insurance collections 
paid by employers—to almost $1.5 billion, 
topping 1950 by $302 million—and in the 


average weekly payment to totally unem- 
ployed claimants—to $21.08 from 1950’s $20.76. 


Fight Against Inflation 


OPS labor advisor explains effective- 
ness of inflation controls to Belgians. 


John K. Meskimen, labor advisor to the 
director of the OPS, explained the Ameri- 
can defense program recently to a Belgian 
study group, observing that since the gen- 
eral “freeze” date in January, 1951, repre- 
sentative basic commodity prices have dropped 
almost 25 per cent—wholesale prices, 4 per 
cent—and retail prices, 8 per cent. 





THE DEVELOPING LAW—Continued from page 390 





her attendance at the union meeting. 


If 


these be sufficient to establish antiunion 
motivation on the part of the employer, we 
have obviously entered the world of Alice 
in Wonderland; for there is no necessary 
relationship between the fact of an em- 
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ployee’s participation in union activities and 
the employer’s state of mind. Furthermore, 
the act cannot honestly be interpreted as 
making unlawful the discharge of every 
employee who has joined a union and par- 
ticipated, however actively, in union meetings. 
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Thus the vital need in regard to the dis- 
charge of Little was for some cogent, rele- 
vant evidence of the employer’s motivation. 
Having the burden of proof, the Board was 
under a duty to establish antiunion moti- 
vation. There was—as is so often the case 
—no direct evidence in point; in fact, the 
employer had said that if what the girls 
wanted was a union, that is what they could 
have. Lacking direct evidence, the Board 
had to rely on other things—the vacation, 
the office interview with the employer, the 
supervisor’s interrogation—to impute the 
necessary antiunion motive. The Board’s 
procedure was first to hold that these other 
items of conduct amounted to the independ- 
ent, unfair practice of interference, restraint 
and coercion; and then to use the same con- 
duct as proof of antiunion motivation. 
Since the court merely reversed this process 
—first holding that there was no unlawful 
interference and then rejecting the same 
conduct as evidence of discriminatory moti- 
vation—perhaps it is unsound to criticize 
the court’s procedure; perhaps the criticism 
should be addressed to the Board. Still, it 
seems worth while to note that evidence 
which falls short of establishing the unfair 
practice of interference may in all fairness 
serve as evidence of antiunion motivation. 
However, even on this basis one may ques- 
tion whether the vacation, the office inter- 
view and the supervisory interrogation tend 
to establish the critical fact, that is, anti- 
union motivation for the discharge of Little. 

Precisely the same essential considerations 
become of primary significance in connec- 
tion with the other discharge in issue in 
the case, the discharge of Hazel Munyon. 
Miss Munyon, according to the Board’s 
findings, had had a good employment rec- 
ord, aithough, as the NLRB’s own trial 
examiner found, the job which she was 
doing could be more effectively and efficiently 
performed by a man, and Munyon’s super- 
visor had himself been asking for a man 
to replace either Munyon or the other 
woman who did similar work in his depart- 
ment. In July, 1949, Munyon joined the 
union; on September 6, 1949, she participated 
actively in a union meeting. On September 
17, 1949, she was discharged, the employer 
saying that her job was too heavy for her 
and that, therefore, a man had been hired 
to replace her. The replacement (Virgil 





Dawson) first applied for a job some months 
earlier, while in the employ of a competitor; 
but at that time the employer had refused 
to hire him, advancing a policy against hir- 
ing the employees of any competitor. At 
the same time, the employer informed 
Dawson that if he should ever leave his 
current employer, his application for em- 
ployment would be accepted, if there were 
any openings. Apparently departing from 
this policy, the employer agreed on Septem- 
ber 2 or September 9—there seems to be 
some confusion as to the exact date *°—to 
hire Dawson and to put him to work on 
Monday, September 19. There was undis- 
puted testimony to the effect that with the 
employment of Dawson, production in the 
department in question increased 15 to 20 
per cent. 

Here again, therefore, as in the case of 
Little, there was little or no direct evidence 
of antiunion motivation for the discharge, 
and there was some solid substantial evi- 
dence of a valid business reason. Yet, can 
anyone disinterestedly declare that the 
Board’s finding of discriminatory motiva- 
tion in either instance was without any sub- 
stantial support in the record, or that the 
court’s contrary finding was such that all 
fair-minded persons must agree with it? 


HUS the case clearly points up the prob- 
lem left unsettled by the Supreme Court 
in the Universal Camera and Pittsburgh Steam- 
ship cases. The present writer’s personal con- 
viction is that the Board simply did not 
sustain the burden of proving discriminatory 
motivation. The Board’s finding would 
have induced more conviction if it were true 
that the discharge of any union member 
during an organizing campaign established 
a prima-facie case of discrimination, switch- 
ing the burden of proving nondiscriminatory 
motivation to the employer. But even then 
the Board’s finding would be troublesome. 
For there is simply more persuasive evidence 
of discharge for cause than there is of dis- 
charge for union membership and/or activ- 
ity. And so we are persuaded more by 
the court’s finding than by that of the Board. 
Yet the fact is that the Board’s finding - 
is not plainly wrong or grossly unfair. 
Reasonable and fair minds might reach the 
conclusion—on a nonlegal basis, at any rate 
—that Winer had discharged Little and 





* The court took the position that September 
2 was the correct date. If this be accepted, 
then the cogency of the hiring of Dawson as 
proof of unlawful motivation for the discharge 
of Munyon decreases materially; for it would 
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then appear that Winer was not motivated— 
and could not be motivated—by Munyon’s active 
participation in the union meeting subsequently 
held on September 6. 
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Munyon because of their interest in the 
union. If reasonable and fair minds can 
reach this conclusion, and if other reason- 
able and fair minds can also reach the con- 
clusion that the weight of the evidence, in 
this case, is with the employer, what is the 
practical guide for the Board and the re- 
viewing courts? And has that guide been 
followed in the present case? 

The Supreme Court said at one point in 
Universal Camera that the courts are not to 
upset an NLRB finding where that finding 
represents one of “two fairly conflicting 
views.” ” But in the same case, as we have 
seen in the preceding installment of this 
series, the Court informed the several courts 
of appeals that they should take “more re- 
sponsibility” for the fairness of NLRB 
decisions than some courts had allegedly 
assumed in the past. Furthermore, the Su- 
preme Court took back part of the limita- 
tion on the powers of the courts of appeals 
just mentioned when it implicitly acknowl- 
edged that they would in some cases differ 
with the NLRB in circumstances in which 
the Supreme Court would agree with the 
Board. In such cases, the Supreme Court 
said, it would not reverse or even review 
the findings of the courts of appeals. Thus, 
the basic contradiction: In one breath the 
Supreme Court avers that Board findings 
are conclusive where they represent one of 
“two fairly conflicting views,” but in the 
next breath it states that findings of the 
courts of appeals will not be reviewed even 
though the Supreme Court might not agree 
with those findings. 

Did the Board’s findings in the Winer 
case represent one of “two fairly conflicting 
views”? The answer to this—one of the 
critical questions in the whole discussion— 
probably depends upon one’s general ap- 
proach. Scarcely anyone will dispute the 
justification of a haunting suspicion that 
Winer discharged Little and Munyon be- 
cause of their union activity, just as we may 
have a lingering doubt of Alger Hiss’s guilt. 
But the first problem for the law is a differ- 
ent one. It is whether we wish to impose 
or deny legal sanctions and obligations on 
the basis of suspicion and doubt, on the 
one hand, or on reasonably probative evi- 
dence which sustains a burden of proof, on 
the other. Of course this method of an- 
alysis has its own flaws. The process of 
proof and intellectual conviction is not ma- 
terially simplified or clarified by tinkering 
with definitions of what is probative or 
legal evidence. Evidence is often thought 


to be probative and cogent simply because 
it has been held to be admissible by an ap- 
pellate court of last resort; and so we run 
around in a circle. Still, it seems short- 
sighted and ill-advised to eschew, as so 
many advise today, the experience of hun- 
dreds of years of litigation, out of which 
have come some helpful rules concerning 
the relevancy and cogency of various kinds 
of testimony. In the Winer case there was 
direct, probative and convincing evidence 
that the discharges were based upon lawful 
business reasons. The evidence of antiunion 
motivation was more dubious and more cir- 
cumstantial—in fact, it rested ultimately on 
the presumption that all employers are anti- 
union and that they will discharge known 
unionists, especially if they think they can 
get away with it. Granting, for the sake 
of further discussion, that this sort of evi- 
dence is of legal stature—or, to be prag- 
matic, that it is of utility to the law—we 
come to the final question presented by the 
Winer case, the “substantial evidence” rule, 
and the Supreme Court’s decisions in Uni- 
versal Camera and Pittsburgh Steamship. 


In fact we come now to the ultimate ques- 
tion in any legal system: Who is to decide? 
Assume now that the findings of the Board 
and the court in Winer represented “two 
fairly conflicting views.” On that assump- 
tion, did the court operate properly in vacat- 
ing the Board’s finding? And, if the court 
did act properly, is it desirable in the field 
of labor relations law to leave with the 
courts of appeals the power, where fairly 
conflicting views are possible, to substitute 
their own findings for those of the Board? 

As to the first of these questions, it seems 
perfectly clear that this is one of those cases 
in which the Supreme Court might find 
itself more in sympathy with the Board’s 
conclusion of fact than with that of the 
court of appeals. Yet, we have the Supreme 
Court’s own word that it will not intervene 
unless the court of appeals has grossly mis- 
understood or misapplied the proper test. 
Of one thing we may be sure: The Seventh 
Circuit in this case did not grossly misunder- 
stand or misapply the proper test. Hence 
it would seem that, in this case at any rate, 
the court of appeals is the final fact-finder. 
Had there been no cogent evidence of a 
sound business reason for the discharges, 
the case would be different. 

Is it sensible, then, to leave such power 
with the courts of appeals? My assump- 
tions for purposes of the present discussion 
are (1) that in a free and honest society the 





10 See footnote 3 above. 
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desideratum in legal proceedings is a fact- 
finder as free of interest, bias and prejudice 
as is possible in a very imperfect world 
and (2) that the fact-finder ought to be 
informed and sophisticated, especially in the 
field within which he operates and the 
related fields. 


The best device ever conceived for insur- 
ing the disinterestedness of fact-finders is 
the combination of permanent tenure (dur- 
ing good behavior) and irreducible salaries 
established by the founding fathers for the 
federal judiciary." One may venture to say 
that the fathers would consider us knavish 
or foolish if they could see the extent to 
which we have delegated fact-finding and 
judicial powers to administrative officers of 
brief tenure; and that they would have 
stared ia amazement at a federal judiciary 
which has proved so eager to permit the 
other branches of government to devour 
such great portions of the federal judicial 
power, especially when the judiciary has 
shown itself to be perfectly willing to as- 
sume the status of “arbiter of the Constitution.” 


A’ to the desideratum of sophistication 
in the field of operation, it is necessary at 
the outset to take issue with what seems to 
me to be one of the most harmful and 
socially useless fallacies which has ever 
plagued the law. This is the dual conten- 
tion that some special body of knowledge, 
or information, or expertise is necessary to 
operate effectively in the field of labor law, 
and that this special knowledge, informa- 
tion or expertise resides in the National 
Labor Relations Board to the exclusion of 
the federal courts. I shall not spend time 
on the crasser and more superficially obvi- 
ous weaknesses in this position. The basic 
inquiry must be into the nature of labor law 
and the role of labor law in society. Labor 
law is first and foremost Jaw. Its second 
vital feature resides in its intimate relation- 
ship to the category of human conduct 
known as gainful activity. The third vital 
feature may be spoken of in terms of group 
action for the advancement of personal in- 
terests of one kind or another. Thus stated, 
the field of labor law loses much of the 
mysterious esoteric quality with which the 
advocates of expertise have disguised it. It 
becomes simply another area of the great 
category of human action, with which the 
law has always dealt, and always, in a good 
society, with the same orientation: to pro- 
vide a viable scheme of things and code of 
rules in areas where conflicts arise. On the 


basis of the foregoing considerations, we 
submit that there is absolutely no straight- 
forward basis for a specialized administra- 
tive tribunal—or even for a_ specialized 
court—in the justiciable areas of labor law. 
Here, as in every field of law, the best 
judges are those well versed in the tradi- 
tions, the experience and the wisdom of the 
law; those with a keen grasp of economics, 
theoretical and praetical, and a strong un- 
derstanding of the process whereby wealth 
is produced in a free society; and those who 
understand the grand design which co-ordi- 
nates individual and group interests in a 
private-property, free-market, republican 
government. 

Of course we realize the force of the con- 
tention, frequently made, that the function 
of the National Labor Relations Board was 
and has been, not to administer law and 
justice, but to build up strong unions. And 
we agree that expertise is necessary to per- 
form this function effectively, especially in 
view of definite employee inertia or resist- 
ance in many areas and of determined em- 
ployer resistance almost everywhere. The 
vital point, however, is that the currently 
dominant labor relations legislation rejects 
this conception of the function of the Board. 
And, what is even more important, men of 
good will and honest intent should always 
oppose subterfuges which seek to pervert 
the essentially neutral and disinterested pro- 
cedures of law, on the basis of which legal 
sanctions are forthcoming under our form 
of government, to the private economic or 
social interests of any individual or group. 
In fact, it would be at least more honest 
to expressly compel every worker to join a 
union and to forbid any employer to dis- 
charge any union worker than to achieve 
roughly the same result through cunning 
distortion of legal procedure. Perhaps the 
end result of reposing ultimate judicial 
power in the federal courts—as the Taft- 
Hartley Act and the Universal Camera and 
Pittsburgh Steamship cases seem to require— 
will be a deceleration in the rate of growth 
of the AFL and the CIO. If that should 
happen, and if as a nation we are dissatis- 
fied with the result, we shall once again 
have the problem of deciding between 
alternative means of deliberately building 
up unions. Understanding the real signifi- 
cance of the “substantial evidence” rule, of 
Universal Camera and Pittsburgh Steamship, 
and of the Arthur Winer case should illuminate 
our thinking on that problem. 





1 Constitution of the United States, Art. III, 
Sec. 1. ; 
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A LOOK BACK 


—to June 25, 1938 





‘ 

FOURTEEN YEARS AGO when 
Congress passed the Fair Labor Standards Act, the country 
still struggled with the economic chaos of the depression. Vast 
unemployment contributed to a lack of the mass purchasing 
power needed for recovery. Manufacturers scrambled for what- 
ever business they could get. Minimum hourly wage rates were 
low. In those states having no regulations upon employment 
conditions, certain employers were using labor as a competitive 
weapon. Hours were lengthened, wages were cut and child 
labor was employed. Goods produced under these conditions 
were flowing in interstate commerce, and employers in the 
states having regulations upon the use of labor were suffering 
economically since their goods could not compete. 


‘ 

CoNnGRESS passed the Federal 
Wage-and-Hour Law on June 25, 1938. It was an attempt, so 
to speak, to pull the economy of the country up by its own 
bootstraps. It sought to spread employment by imposing an 
overtime penalty for hours in excess of a straight-time work- 
week and by limiting the use of child labor. It attempted to 
raise the income level by placing a floor under wages. It at- 
tempted to lessen the competitive use of labor by narrowing 
wage differentials. 

CoNSTITUTIONALITY of the 
law was contested on the grounds that it was an illegal usurpa- 
tion of the right of the states to regulate employment within 
their own boundaries. The United States Supreme Court, how- 
ever, held the measure to be a constitutional exercise of Con- 
gressional powers under the Commerce Clause, stating: 
“Congress, having . . . adopted a policy of excluding from 
interstate commerce all goods produced for the commerce 
which do not conform to the specified labor standards, it may 
choose the means reasonably adapted to the attainment of the 
permitted end even though they involved the control of intra- 
state activities.” U. S. v. Darby Lumber Company. 

In another case, the Supreme Court, specifically ruling on 
the validity of hours legislation, reasoned that undue extension 
of hours could create friction by permitting unfair competition, 
could induce labor discontent and be apt to lead to interference 
with commerce through interruption of work. The Court ruled 
that the Congress may properly legislate overtime pay to lessen 
the irritations of overtime work. Overnight Motor Transport 
Company, Inc. v. Missel. 














